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JA1 

except where the money was." 

And that is completely consistent with Mr. 

4 

Zuber's role in this situation, which was to go down and 

collect some monev and some stock from Mr. McKibbon, who 
war. stealing. 



All right. That is Mr. Clegg. 

Ilence, in this case the Government again must 
prove that Mr. Zuber supposedly had this guilty knowledge. 

T.adies an! gentlemen of the jury, there is not 
a single piece of testimony to prove that Mr. Zuber knew 
anything about a stock manipulation, not a single witness 
testified that they hna a conversation with Mr. Zuber whereir 
u. stock manipulation or this stock manipulation was dis¬ 
cussed, or the reasons why the McKibbon stock was not 
supposed to be sold. 


With respect to that, J would like to get into 
Mr. Grant. Remember the Grant transaction. He was 

the furrier. , 

# ■ 

Now, my client, who the prosecution alaims is 
a sophisticated stock swindler and had knowledge of these 
things, meets Mr. Grant. All right? And apparently 

this meeting is arranged through Mr. Gardner. Mr. Gardner 
has a conversation with Mr. Finkelstein. Finkelstein 


i 


says he wants to buv a coat, and then Mr. Zuber and 
Finkelst in go over to Mr. Grant's place. All right? 





s 
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So the nrosecution says that my man, supposedly 

* 

this conniving stock swindler, goes over with Mr. Acton 
and he arranges for Mr. Acton to transfer 6900 shares of 


Pionfet stock, absolutely true. 


All right? 


Mr. Grant calls up his broker, finds out that 
the stock is selling for about $6 a share. Right? 


And then what happens? 

'"hen Mr. Zuber works out this terrific deal where¬ 
by he trades ‘542,000 worth of stock for $15,000 worth of 


12 j! 

it 


coats 


That's tremendous, 


That shows that he is a 


real sophisticated individual. 


It shows just the contrary. 


It shows that 




Mr. Zuber didn't know what was going on. 

Now, Mr. G'ant admitted that the reason that he 
marked the coats up so high from 15,000 to 42,000 — you 
remember that conversation about how this was 200 per cent 
that he normally did -- was because Mr. Grant knew that 
Pioneer stock was snejulative. 

As a.matter of fact, Mr. Gxjuit admitted that he 
was gambling with that stock when he ptirchasfed it. 

All right. Now, I am sur§ that Mr., Walker is 
going to argue to you later that flr. Zuber made misrepresent¬ 
ations at the time that this stook was transferred, and 


XJ 


let's see ’.'hat that testimony is all about, 
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JA ' 2M 1102 
"0 Was anything said by Mr. Zuber concerning 

» * 

the company at that time?" « 

I 

Referring to this January 10th meeting. 

V 

.A • 

"A He said the company was going to make a 

lot of mofHty and he expected the stock to go very high 

» 

;and that is the reason he asked m© to give him tbis 

1 . X 

paper saying he would buy back in 60 days at $10 a 

share," which should be "buy the stock back in 60 days 
at $10 a share." 

All right, what Mr. Zuber told Mr. Grant was 
that the stock was valuable and that it was going to go 
up. Okay? That is what everybody thought at this 

time. 

Mr. Acton and Mr. Clegg both said at this partic¬ 
ular point in time that they had this mine and there was 
the economic assay c the economic feasibility study, and 
assay reports of what was there, and mercury was selling 
for a lot, and these people really did believe in this 
mine. 

The Government's own witnesses testified that 
thtey felt th«t tfiis was going to be a big venture, and if _ 

• 1 '* i ^ 

. v t 

this mine clicked, I submit to you that nobody would be 

;! * V 

hurt today, because if this mine clidked, the stock would 
have been v;orth a lot of money. 


: 
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All Mr. Zuber was telling Mr. Grant was that 
the price of the stock was going to go up. The reason 
that it was coing to go up up was because of the mine. 

All right? And the nine had great potential. Nothing. 

v 

to indicate that Mr. Zuber knew that that wasn’t the case. 

He had gotten all of his information from Mr. Acton and 
Mr. Clegg who testified on the stand. 

All right? 

V 

Mow, with respect to the nine and its operation, 
this question was asked — first of all, Mr. Walker said, 
"Did Mr. Zuber tell you that the nine was not in operation?' 
The mine was not in operation. 

Mr. Grant said, "No, he didn't tell me that the 

mine was not in operation." 

And this question waB asked of Mr. Grant on 
cross-examination. I think you could tell where Mr. 

Grant's head was at this time. 

"q Didn't they tell you they were waiting 

for some equipment before it became operable? 

Talk abouc the mine now. 

"A I don't know if they told me. Somebody 

r 

»• t 

told, me I dop!t, remewber whor.! 

4 ' . 

- »q , m fact, didn't Mr. Zuber say they were 

# > ' » 
waiting for a piece of equipment that they needed to 
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get the mine into commercial operation? 

"A I don't remember, sir. 

"Q But someone there had told you that they 
ware waiting for a niece of equipment, to get the 
mine in operation? 

"A Someone told me. I don't remember whoftu " 

So before Mr. Grant bought this stock, he was 
told that the mine was not in operation and that tney were 
waiting for a piece of equipment. He adnitted to it on 

cross-examination. He wasn't misled, I submit to you. 

Now, what about the option? I am sure that 
Mr. Walker is qoincr to tell you that the reason that Mr. 
Zuber asked for this option was because Mr. Zuber wanted to 
keep the stock off the market and that from that fact you 
are supposed to jumn to the conclusion that he knew there 
was a stock manipula’-.ion. 

Let's lock at this particular option. What 
was it? It was a right that was given to Mr. Zuber to 
buy the stock back at 10. Ail right? 

Mr. Zuber thought the stock was going to go 
higher than that, so he told Mr. Grant that was the reason 
he asked for the option. All right? 

Now, I submit to you that if Mr. Zuber wanted to 
keep the stock off the maket — bv the way,* *this option 
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didn't cost Mr. Zuber anything. It was the way he could 
make some money off the stock if the stock went up. If 
Mr. Zuber wanted to keep the stock off the market — and 
it wasn't even Mr. Zuber's stock; it was Mr. Acton's 
stock — but if he wanted to keep the stock off the market, 
what he would have done is he would have taken the stock 
and he would have plcdced it for a loan. He could have 
told Mr. Actor., "Pledge the stock for a loan. That will 
keep It o £ f the market for six months to a year," instead 


of this 13-day business. 

And that' - his testimony; that's what some 
ocher people had done with the stock, pledge it for a loan 
to keep it off the market, supposedly. 

fn this situation I think it is clear the reason 
Mr. Zuber anted for this option is that it didn't cost him 
anything. xt gave him the right to buy the stock back 
at 10. If it went ar to 25, he cculd buy it back at 10. 

Mr. Grant was a sophisticated individual. 

'It said he "nr gambling on the stock. He knew it. 

Mr. Zuber wns gambiinci, tec. He thought he could make 
some money. That''* just as logical an interpretation 
of that 'ic,: as what Mr. Walker wanted to argue to you, 
that cr :ior. was extracted by Mr. Zuber to keep the 
stock off the nr, rkri. 


I 

L _ 
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vjhen you roach a situation where from the evi¬ 
dence vou ran draw two logical conclusions, one that shows 
innocence -.ml one she 3 that guilt, the Government just 
hasn't me. its burden of proof, proof beyond a reasonable 

doubt. If :’-st hasn't been met. 

A:' right. The mere fact that Nr. Zuber knew 

McKibbon was not supposed to sell the stock v;hich 
hod been given ;o Mr. Acton and Mr. Clegg for a loan is not 
ruf 7icier : entity knowledge to charge him with anything. 

, IC Ua - gc •: know why, and that "why" is the key to the 

si tui tion the supposed stock manipulation. 

- :ach arK i every one of the Government's own 

v.* it nee :e testified t.-at. they never had a conversation 
with Mr. Zuber wherein they talked about the sale of Mr. 
McKibbon «s stock depressing in the market or that Mr. 
McKibbon war: 't supposed tc sell his stock because it was 
na ^ c e i manipulation. It just was never told. Just 

never told. 

Th9ro ha- been no testimony that Hr. Zuber knew 
v.'hv :h rtcoV. wasn't supposed to be sold, and there has 
loon nD os inony t: *: Mr. Zuber knew anything about a 

manipulation in this ease whatsoever. 

7*11 right, let's review the testimony. 

Mow did Mr. Zubet get into this picture to begin 


1 
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with? 
at the be 


^rn 1 r 


Lor 7 

no over : 
- ->tr. \r.tc 
in by Mr. 

J J ^ Y7 ?. CP f ~ 

brourht ir 


That's kind. of clear. You find it way down 

ton. Mr. Gardner calls Mr. Finkeistein, says, 

pm-hlen with sopo stock in Reno." 

0 h or. it's "r. "mkclstein who calls Mr. Zubcr in 
r. apparently, and Mr. Zuber and Mr. Finkeistein 
the meeting ir. Reno. That's how Mr. Zubcr 

picture. It is clear that he was not brought 
r.or.. Me wasn't brongh in by Mr. Clegg, 
brought in by ‘ir. Legal directly, he wasn't 
bv Mr. Gardner. lie vras brought in by Mr. 


Pirfcc . 1trir .. .ONLY COPY AVAiUfti 

Low, we have got Zuber in the picture. He 
certainly wasn’t a part cf any hierarchy to collect stock 
from : be clc 1 shareholders and to make a market or do any- 
thinc like that. I don't think the Government even 


contends that that ir the case. 

What about the -11.00 shares that go to Mr. Zuber, 
r.onarer.tly? Remember, there was an individual from 
i.ornblowor £. Weeks that says that McKibbon asked that 4100 
shams be sent to Mr. Zuber? 

Well, it's perfectly consistent with Mr. Zuber's 
pvroose for going to F.er.o, and that purpose was to get back 
t 1 '"' mens' 1 - and the stock from Mr. McKibbon, who was stealing, 
’•’hat's a’; shat the e-icorce demonstrates. That is what 


v 
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he did. *eKibben was stealing. He cot back the stock. 
'IcKibbon was star,lire the money, wasn't givina the proceeds 
bo Hr. Acton and Mr. C.lcqr for the mine. That stock 
r’i'lend n ir. Mr. t at*'■; name. There is no evidence 

tha'- "'r . Zuber sold a— ’ of that stock or anything else. 

J or bra it to veu ’he conclusion in that stock went 
back to Hr. Acton. 

there in another reason why the Government's 
crc: mu s': f^.il in this situation, why the Government has 
not proven bevend a reasonable doubt that Mr. Zubcr had 
gullry knowledge, rnc that rs this: 

"r. Zuber did net perform a single vital function 
in th.’s a prosed man. i pule tion. I'c v:as an errand boy, 
and i r .conic were real lv manipulating the price of this 
r tec;, .-c'-.ld they have told Mr. Zuber what they were doing? 
V.o 'd they have told Vim about the purpose of this alleged 
err-’•irary and created another witness against themselves? 

IJ- klr i Hen real. llichly .illogical that that would ever 

oc;ur. t t just wouldn't happen. 


L’here i.. "o reason Cor 
v:h;. P var ham on in - and tai.k about 
thing else. There in an absolut 
*- ve h ' -> d ‘ scusscd -here is not 

r * v .» bpv’or.d a room..able doubt - 


them to tell Mr. Zuber 
a nan ipr.’la tion or an v - 
e void ir the evidence. 
h‘.n« concrete to demon- 
■ that is important. 
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« l 


> i 


l;j 


•1 : l 


15 " 


19 , 


You may -hint, well, there is a little speculation, maybe 
this, maybe that; it’s proof beyond a reasonable doubt 
t’ ■ *• :i •. ; know c7. this manipulation, and that proof is 

lucking in thi r- case, ar.d with that nroof lacking, you must 
find. .Mr. Zubor net guilty. 

Thank you. 

TIIL CCURT: We will take a very short recess. 

, •'Ct* » 

t w — V. IJ lJ • y 

THE COURT: All right, Mr. Pape. 

MR. PAPE: May I proceed? Thank you. 

May I employ the easel, your Honor? 

THE COURT: Surety. 

MR. PAPE: Thank you. 

May it pitaso the Court, ladies and gentlemen of 

the jury: 

how, T am sure all cf you are very tired this 
afternoon. You have keen listening to attorneys talk 
for a long tine today, bvfc I ask you to please be attentive 
because this is the- last time in the course of this trial 


Mi r. ♦- T 1 


ill have r.n one' i.unity to talk with you, and the 
outer.me of this trial, Mr. Scardino's entire future and 
that of his family end loved ones ir in your hands. 

o'. , whv s Mr. Scardino hero today? I think 


.bat ~h< 


• donee v : 11 indicate that 'ir . .teardine is here 
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:cvay ';:crr he tried to hole Eurncv Acton, and because 
~ trustc’ Richard ?<c"ibbon. 


I think it is important to look at who Mr. 
crro ’v .r.d ras back in 1969 when ail this happened. 


T the evidence is that in the v.ir.nor of 1969 Anthony 

'cerr.; ro had been er.oloyed at ’’oley's Department Store in 
ous'.on, Terras, for 26 years and that he was in the com¬ 


ertv. re IV' 


the : nagor of that section of 


' C ' nr> Q 


rn'.V: .ng buildings ani refurbishing 


0NLY COPY AVAILABLE 

~ t.f :i:r:r, late summer or early fall 

oi If of javdino '1 the revere misfortune of being in 


charge o’, ro furbish!v; the Riverside Hotel in Reno, Nevada, 
ir» w" ich he cwned a s all oarc .interest, and he was spend¬ 


ing none t* ’ in Rene, Nevada, in the late summer of 1969. 

I think there are two basic aspects to this case, 
rnc bof'V e 1 start discussing evidence, I wart to tell you 
• ;; " lev'; at this case. 

'.'Lthouh reviewing the entire indictment, I think 
ore . .*> it i . 'id Mr. Scnrdino knowingly participate 


j... a ~o~ i tev to .v.u 


at«-> . tcc’: nrices and artificially 


pv** • 


ct afte. von have heard the evidence 


a rerv . 


;c ? Ior.ce, .our answer will be 
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o second part of the case which I will subse- 
rr ie ; s. cl \d r-rrdino krowinglv and wilfully 

v;f’-r stocks and the nails when he knew that that 

v: ?. un-wen into red and should have been registered 


u', 'an, 1 think f ter reviewing evidence and thinking 

,. t ,, .. .ri’i „„ ONLY COPY AVAILABLE 


■insv'■ - will re. no. 


: ho Stiver; cent ' s first, witness was Burney Acton, 
r. \ * on t -ti^jed t he was in Reno in the summer of 
tie had kr ;n Mr. Scardi no for jorroximately 
* r «-• d. it re, . \ctcn, and Michael Clegg, among 
tr. '' r thcr V”. stress i>. 'rent? , h : d a wall flocking company, 
an:' t’*e - re-;- llocM: g the wails at the Riverside Hotel, 
me thnt is why they .ere seeing Mr. Scnrdino at the 

*■ * C’' • ' 


, rerr ;-.tablv **or Mr. Scardino, Mr. Acton 


care he h:‘. ~nd saic*. "We need some business" — that is 

w. 7. •‘•on • testinen-' -- "concerning a cor iteration Mr. 

Cleg'* end T ha"o ;. eg ■ red," and '*.r. Ccardino introduced him 


to Mr. r sol who a,. had: as. interest In the hotel. 


2.J 
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Now, that is where Mr. Scardino's part in the I 
schfeme stops until he helps Acton raise money by 
borrowings against the shares. But lets look at Acton's < 

I 

testimony concerning the introduction to Segal. , 

Burney Acton testified on direct examination 
that he and Clegg and Segal and Scardino met in Dallas, j 

during which time Pioneer Development Company was briefly 
discussed. He said that that was a general discussion 
concerning whether Mr. Segal could help raise, money. T 
want you to remember that all that happened more than five 
years ago. I want you to also remember that Michael Clegg— 
in my opinion his recollection seems a little clearer— 

! 

testified that the only people that were present at the 
meeting in Dallas were Segal, Clegg and Acton. However, 

I think X am in a position that even accepting as gospel 
truth every word of every government witness, Mr. Scardino j 
is not guilty in this case. The reason I say that concerning^ 
the Dallas meeting is that Mr. Acton testified that there 
was only a general discussion. Mr. Acton testified that 
at no meeting at which Mr. Scardino was present was there evcjr 
scheme discussed of the taking of companies or the trading i 
of shares. Mr. Clegg testified that the only time Mr. 

Scardino ever met with Clegg and Segal was not in Dallas, 
but in an accident meeting, very brief meeting, in Reno 


I 

I 




a 

* , 



1 
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l 



2 

at the hotel. 




3 

Mr. Acton testified that he remembered that 



u 

4 

accidental meeting, too, but even taking as gospel truth 




5 

I 

Burney Acton's testimony, he said that after the first 

- 


6 

accidental meeting in Reno and after the meeting in Dallas 




7 

at which no plan or no transfer of shares to New York 




8 

was discussed, Mr. Scardino never again met with Segal, 




9 

Clegg and Acton during the entire course of events. | 



10 

Burney Acton testified that the first time — j 



11 

1 

and this is not cross-examination testimony; this is direct—' 

■ 



12 

he testified that the first time the taking of stock to | 



13 

open trading in New York was ever discussed was at the 




14 

i 

October 23rd meeting at the Century Plaza Hotel in Los 




15 

Angeles, and that Anthony Scardino was not at that meeting. 




16 

and that Anthony Scardino never had anything to do with 


u 


17 

Pioneer Development stock meetings after that. 



b2 

18 

You heard Dwain Knigge's testimony about share- 




19 

holders' meetings in Reno. Scardino was never at any of 




20 

these meetings and there was never any testimony that he 




21 

was at any of those meetings, and if he had been at any 




22 

of those meetings I am sure the government would have brought 




23 

^ • Clegg also testified to the best of his recollectior 




24 

there was never any discussion of transfer of shars of j 


/ 


25 

Pioneer to New York or any kind of scheme or manipulation 

1 


1 
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2 

at which Scardino was present. So I think, ladies 

i 


3 

1 

and gentlemen, that you must decide from the testimony 


, 4 

you have heard that there is no evidence that Anthony 


5 

Scardino ever had anything to do with a plan to manipulate 


6 

shares or a plan to artificially raise the price of stock. 


7 

I point out that the government by my count put on 20 


8 

witnesses concerning directed trading and touting of stock. 


9 

1 

and all that happened in New York. Not one of those 20 

10 

witnesses ever mentioned the name Ahthony Scardino. You 


11 

never heard one government witness say that Anthony 


12 

Scardino said, "Buy this stock." You never heard one 

I 

13 

government witness say that Anthony Scardino said, "Sell 

i 

14 

or buy or that the company is a good company, or that the 


15 

mine is great. He had nothing to do with it. He was 


16 

! 

concerned with his own business in Houston and the business | 

17 

in Reno with the hotel. What the government witnesses 


18 

testified concerning what happened here in New York with 

i 

19 

that stock, and not one mentioned the name Anthony Scardino 


20 

one time. 


21 

Again I point out to you that if they had anything 


22 

to do with Anthony Scardino in the manipulation of stock 


23 

here and quoting in the pink sheets and all that, Mr. Walker 


24 

would have brought it out. 


25 




Let's consider some of those 20 New York witnesses 



\ 
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2 

3 

4 

5 

! 

6 

7 

8 

9 

10 

11 i 

12 

13 

14 i 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


who did not mention Mr. Scardino. My own imnrossion of 


most of them was that they were greedy people who thought 


they could make it, that they had a hot tip on a stock 


and could make "quick" money. But even taking a person 


like Don Shepherd, if you remember him, the businessman 


from Texas, Pioneer Casualty Company, a similar name, | 

i 

he testified about his dealings in Pioneer stock, and he 


did not mention Mr. Scardino. I say that if you will 


carefully consider all of the testimony that you have 


heard concerning a conspiracy to manipulate stock and 

I 

a conspiracy to artificially raise prices, you will 


remember that not one witness ever said Anthony Scardino 
misrepresented anything to him or even represented anything 


to him concerning Pioneer Development Company. And I think 

| 

i 

that on that whole conspiracy to artificially raise prices 


your verdict will be not guilty. 


Now, let's move to the second part, the second 


thing that Mr. Scardino is basically charged with here. 


his transferring unregistered shares of Pioneer Development ! 


s tock. As other attorneys have pointed out to you, am 


essential element of that is that he should have known or 


he knew that the stock was not registered and that it should 


have been registered with the Securities and Exchange 


Commission. I point out again to yo\i that at the time all 


25 





nmh5 


of this took place Mr. Scardino had been in the furniture 
business for 26 years; he was not a stock transfer agent; 

I 

he was not a stockbroker; he was not an attornev 

-* * 

Ue freely admit that 11,000 shares was put in 
Scardino's name by BurnOy Acton and that those 11,000 shares' 
were transferred in his name and that Mr. Scardino got 
$15,000 of the proceeds from the transfer of those shares. 

We freely admit that and we say that h^ had no criminal 
intent or evil motive- or knowledge that it was wrong when it 

i 

happened. 

| 

But now let's look at the evidence as to how 
this came about. Burney Acton testified that he went to 
Mr. Scardino, he said, "Mr. Scardino, we need to borrow 
sane money against Pioneer Development stock. Can you help 
us borrow money?" Burney Acton said that Mr. Scardino 
came back to him at a subsequent time and said, "Yes, we 
have found a place in Tucson where we can place a loan. 

We can pledge the stock against the loan." Mr. Acton also 
testified — and this is «ry important — that Mr. Scardino 
told him at the t me, "I could use some money, too, fir. 
Acton." And Mr. Acton said, "I will lend you $7,500 ir you 
place the loan in Tucson." 

Now, this is important, I want you to remember, 
Burney Acton testifying on direct examination that he told 






t 
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1 I 1 , 


Mr. Scardino that the stock is free trading stock. You 
can check it out. Mr. Acton said he told Mr. Scardino the 
names of brokers that Mr. Scardino could call to make sure 
that the stock was being freely traded. Nov/, , this is 
important, Mr. Scardino believed that that stock could be 
freely traded. Look who he was dealing with. He was dealing 
with Hornblowor, Weeks. You heard Mr. Jack Kelly or Joe 
Kelly, I think his name was, the SEC investigator, I asked 
him the question what kind of reputation does Hornblower, 
Weeks have as a brokerage firm, and he said, "The best." 

That is who Mr. Scardino v/as dealing with. 

At this point Mr. Acton gave Mr. Scardino a 5,000- 
share certificate. That certificate is in evidencoi as 
Government's Exhibit lK. I want to point out a couple of 
things about that certificate, and you widll have an op¬ 
portunity to look at it if you so desire. The first th ig 
I v/ant to point out is there is nothing stamped or written, 
no legend, in other words, on this certificate that says 
it cannot be freely transferred or freely traded. I hope 
you remember Mr. Dv/ain Knigge, the transfer agent, who came 
in and testified. He is a professional transfer agent, 
and his testimony was that he followed the Securities 

i 

and Exchange Commission guidelines in issuing these certi¬ 
ficates, and it was his understanding that unless a share 




/ 
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had a legend on it saying it could not be freely transferred 
that it could be freely traded. The second thing I want 
to point out to you is that the certificate is in the name I 

i 

Tony Scardino, the certificate. There is no attempt here 
by Mr. Scardino to conceal what he is doing, no use of 
false names, no use of false addresses. 

| 

How did Mr. Scardino come to get that certificate?! 
I think you will remember a gentleman coming in hero . 

testifying named Mr. Parris. Mr. Parris says that he met 

i 

Mr. McKibbon and Mr. Scardino in Reno, and on direct 

i 

examination — I want you to remember this -- Mr. Scardino j 

I 

remembered very clearly that he met Mr. Scardino and Mr. 
McKibbon. He testified that Mr. Scardino and Mr. McKibbon j 

# I 

told him that they had shares of stock they wanted to sell. 

He testified that Mr. Scardino and Mr. McKibbon told him 
that Mr. Scardino and Mr. McKibbon did not have any brokerage 
accounts anywhere, so they could not sell the stock. Would 
he sell the stock at a cut-rate price or would he buy it 
from them. Parris bought it from them at a cut-rate price 
and then sold it. That was Parris' first testimony. Then 
because we had the good fortune of Mr. Scardino having 
Mr. Parris write a letter to the Securities and Exchange 

i 

Commission in 1970, when his memory was better -- wo have 

l 

it marked here as Defendant's Exhibit l\ — Defendant's 
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Exhibit states much more clearly what really happened, 
and I hope you will request an opportunity to read this. 

If I may read briefly from it, it says: 

"We were introduced to a Mr. Richard E. (Dick) 
McKibbon. McKibbon represented himself as a talent booking 1 
agent for entertainment in various clubs in Feno-Tahoe 
area. He in turn introduced me to a Mr. Anthony J. 

i 

(Tony) Scardino, of Houston, Texas, a department manager 
of Foley's Department. Store in Houston, Texas. 

"Mr. McKibbon said Mr. Scardino had 5,000 or 10,000 
shares of Pioneer Development stock for sale and would let ' 
me buy at below market if I could pay cash, since h" ’Mn't 1 
have any brokerage accounts anywhere and I had one in 
Denver." 

Non-;, the government has prepared this chart 
(indicating). You heard what Mr. Parris said in the letterJ 
that Scardino or McKibbon said Scardino v/anted to sell I 

at a cut-rate because Scardino didn't have any brokerage 
accounts. You see here that that 5,000 shares was sold 
for $36,459.53. You see that when it was broken up, George 
Parris, the account of George Parris received $3,650. 

That he got, according to his testimony, just because 
Scardino and McKibbon didn't have brokerage accounts at 
that time and they had to have an account to sell the stock 




T*- 


1 
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2 

through. That is what Parris said was the reason that 


3 

- At 

the stock was sold to him. Now I want you to very carefully 


‘ 4 

look at Scardino's Exhibit B, which was admitted in 


5 

evidence this morning, it is two account statements from 


6 

Shearson, Hamill & company, a national brokerage firm, | 

7 

1 

showing that Mr. Anthony J. Scardino, 770 South Post Oak ( 

8 

Lane, Houston, Texas, had a brokerage account and was 

9 

trading shares of stock in Houston in November of 1969, i 

10 

and in December of 1969 on the same date that he went to 


11 

Tucson there was even a stock sale through this account. 


12 

So I ask you, ladies and gentlemen, to review this in the 

13 

1 

jury room. if Mr. Scardino had a brokerage account, as 

14 

1 

he did, in Houston, Texas, at the time of this transaction 


15 

and if Mr. Scardino intended to sell those 5,000 shares. 


16 

like Parris says, why would he give away $3,650 of it to 

17 

a water moccasin like George Parris. i guarantee you that \ 

1 

18 

does not comport with reality, ladies and gentlemen, and 

19 

I will tell you now if Anthony Scardino thought he was doing | 

20 

something wrong everything would not have been in his name. I 

i 

21 

Concerning the things that wore in his name, i 

22 




I will show you also Government's Exhibit 30A. There was 


23 

testimony that Richard McKibbon worked for Anthony j 

24 

1 

Scardino or for the hotel at this time. There is also | 

25 

i 


evidence from the Hornblower Weeks chocks that Richard 1 

1 


I 







I 


mmhlO JA1272 

McKibbon held a power of attorney to act on Anthony 
Scardino's behalf during that time period. Mr. Scardino 
was spending a great deal of time in Houston. I think the 
jury can infer, I think you will, that you trust a man 
when you give him your power of attorney. You trust him 


13 I 


25 j 


a great deal, because that enables him to act on your behalf 1 
in legal matters. 

Now, if Mr. Scardino signed this letter to Mr. 

I 

George Parris saying,."Enclosed is certificate number 
1596 of Pioneer Development Corporation which I sold you 
as of November 6, 1969, very truly yours, Tony Scardino" -- | 
and we don't say he didn't sign it -- I represent to you 
that he signed this because he trusted Richard McKibbon 
and I also point out again that Tony Scardino is doing 
everything in his own name 100 per cent in the open. 

Government Exhibit 20C, the Scardino account 
at Hornblower & Weeks, again, Mr. Tony Scardino's legitimate 
address, 770 South Post oak ^ane, Houston, Texas, his 
Social Security number, everything else, no attempt to 
conceal anything, any part he had. 

I think the evidence is thatvjhat happened here— 

I don't know, ladies and gentlemen, whether Parris was 
in on .it; I was not satisfied with his answer when I asked 
him why he never having lived in Denver, Colorado, with 
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brokerage firms all over Tucson, v/hy he did this deal 
through a Denver stockbroker — I don't know whether 
Parris and McKibbon and Parker had something going; 
all I do know is that Richard McKibbon got $32,000 of that 
$36,000; I know that George Parris got $3,650; I know 
that of Richard McKibbon's $32,000, $10,000 of it went 
to Acton and Clegg; I know that $13,000 of it went to 
Burney Acton. Mr. Scardino had originally agreed to take 
that certificate to borrow money for Acton and Clegg. 

And I know that Tony Scardino got $4,000 out of it. He 

was supposed to got $7,500 out of that first loan for 
his part in arranging the loan. Mr. Parris testified 
that he and Richard McKibbon received $459.53 and sent 
Tony Scardino a cashier's check in the amount of $450. 


McKibbon told Parris that Scardino wanted the $450 and 
told him that if Scardino didn't get it Scardino was going 
to give him a haircut. 

I want you to remember, and you can read this 
letter again, everything in here, Parris v/as talking with 
McKibbon and not with Scardino, the entire thing. 

As far as the stock being freely traded, Parris 


I 

I 

I 


f 


I 


25 


said, "I called my broker in Denver and he said bring 
the stock to Denver, Colorado, let them ch«ck it out and 
if it could be sold they would sell it for mo." 




1 

1 

1 
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2 

1 

Now, he was talking about Hornblower & Weeks, 


3 

and they said that they could sell it for him and he said. 


!V 

4 

l 

I called Mr. McKibbon, and it was agreed he would meet 

5 

me in Denver, bring the stock, and together we would go 

6 

to the broker and complete the sale." He didn't call 

7 

Mr. Scardino; he called Mr. McKibbon. The only thing 

8 

Mr. Scardino had to do with the transfer of that share was ' 

9 

he took it to Tucson to show it to Mr. Parris on November 

10 

7th. We don't deny that. He and Mr. Parris, according to 

11 

Mr. Parris' testimony, went to a bank in Tucson on 

12 

November 7th, discussed the loan. The banker could not lend 

13 

the money. That was Parris' testimony, and Scardino took 

14 

that 5,000-share certificate back to Reno and turned it 

15 

over to Acton or McKibbon, and it was Parris' testimony 

16 

that when that stock was traded, was transferred, it was 

17 

not Anthony Scardino that took it up to Denver, that sharg 


18 

it was Richard McKibbon. I don't want to spend time reading 


19 

the letter. But he said, "I met Mr. McKibbon at the airport 

| 

20 

m Denver as I flew in from Tucson, I arrived about 30 minute 

1^ 

21 

before he flew in from Reno, Nevada. Wo immediately wont 

22 

to the broker's office and met Mr. John Parker at Hornblownr 


23 

Weeks. Mr. Parker checked out the stock with whomever— 


24 

I don't know the stock was in the name of Anthony J. 

25 

Scardino, as I remember it, with a transfer to me." 

1 
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2 

Mr. Scardino was not there. Everything is Mr. 


3 

McKibbon, Mr. McKibbon, Mr. McKibbon, and I submit to you. 





• 4 

ladies and gentlemen, that Mr. Scardino was used as a 


5 

i 

sucker. He in good faith was trying to get a loan for 

6 

Burney Acton; he was trying to get a loan for himself. 

7 

$7,500, and he fell into the hands, unsophisticated sucker , 

8 

as he was, fell into the hands of people like McKibbon and 


9 

Parris, and they sold the stock. 

10 

Mow, let's .turn to the 6,000 shares. Remember 

11 

the testimony concerning the 6,000 shades? That was in 

1 

12 

Mr. Scardino's name. How did that com~ about? The t-esti- , 

13 

mony was that after November 10th Mr. Acton or Mr. Clegg 

14 

received a telephone call saying that stock was showing up 

| 


15 

in the west. If you remember, both Mr. Acton and Mr. Clegg 

1 

16 

testified that they called Tony Scardino in Houston, Texas, 

i 

17 

and they asked him on the telephone, "Tony, has that stock 

i 

l 

18 

been sold?" And he said, "No, it has not,” that is, the 

1 

l 

19 

5,000 shares. Acton and Clegg testified they got on the 


20 

plane, went down to Houston to see Tony Scardino, and in 

21 

his office in Houston they said, "Tony, we have information 

22 

i 

that the stock has been sold and it was not to be sold." 

' 23 

And Tony says again, "It hasn't been sold to my knowledge. 

24 

I will check." The testimony was he picked up the telephone 

l 

f 

25 

made a call, told them, "I have checked and it has not been 
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sold." I have a good idea who Mr. Gcardino called and who 

I 

told him it had not been sold. 

Now, at that point Mr. Acton and Mr. Clegg were 
satisfied and they said, "Good. Mr. Scardino, can you 
borrow some more money from the same source, from the same 
trust fund." This was all done in Houston. And if you 
will remember Acton and Clegg's testimony, and it coincided, 
Scardino said, "Well, McKibbon is really handlina this. 

Is it okay that Mr. McKibbon handles it?" And they said, 

1 

"Yes, McKibbon can handle it." So that loan is the second 

I 

loan that they have renuested that Mr. Scardino arranged 
for them from the same purported trust fund in Tuscon or 

i 

Denver. 

I submit to you, ladies and gentlemen, at this 

i 

time when all the evidence is in it '•’ill show that out of 
the first 5,000 shares that was put in Scardino's name 
and the next certificate of 6,000 shares that was put in 
Scardino's name, Mr. Scardino got a total of $15,000, and 
I submit to you that $7,500 was for getting the first loan 
and $7,500 was for getting the second loan. 

I 

When the 6,000-share certificate was out in his 

i 

name, again, 6,000 shares issued November 14th, after 

I 

Acton and Clegg had flown down to Houston, Acton and Clegg | 
testified that they never delivered it to Tony Scardino as 
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2 

far as they knew, they delivered it to Richard McKibbon. 



3 

1 Again, there is no legend on the front, nothing that would 


y 

4 

indicate that it cannot be traded, and it is made out in 



5 

1 the name of Tony Scardino. I want to point out at this time 

l 


6 

1 that when Mr, Scardino was agreeing to have certificates 



7 

put in his name he had these representations made. Acton 



8 

had told him the stock is free trading. Acton had told him. 



9 

"Here are the names of brokers you can call to make that 

1 


10 

determination. " Michael Clegg was talking to Tony Scardino 

i 


11 

about this stock and could have told him that Dwain Knioge, 



12 

j 

the transfer agent, had told him it was free trading as 



13 

long as it didn't have a legend on it. Burney Acton told 



14 

Mr. Scardino, "We have to borrow against this stock; it l 

i 


15 

cannot be sold." Mr. Acton has testified that he even went 

|s 


16 

further and told Mr. Scardino, "It cannot be sold because 



17 

I premised Mr. Segal itwouldn't La sold." But when Mr. 



18 

Acton was asked, "Did you ever tell Mr. Scardino why it 



19 

could not be sold?" Acton said, "No, I did not." Here 



20 

we have Scardino doing everything he can, being very busy 



21 

with his own work, working through McKibbon, whom he 

1 


22 

1 

trusted at the time, to help Acton and Clegg raise money and' 



23 

at the same time try to get some funds for himself as loans 



24 

from Acton and Clegg. 



25 

1 

Now, McKibbon, I suppose — I don't, remember any 

l 

1 
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1 

testimony about it — but here we have the proceeds of 

1 

b4 

3 ! 

1 

the sale of the 6,000 shares. 

l 


4 I 

We have a check from Hornblower & Weeks, with 


5 j 

a portion of the 6,000 going to Tony Scardino. But then 


6 | 
1 

they went downstairs to the bank, was Mr. Tarker's testimony^ 


7 

got a $30,441 cashier's check. Dick McKibbon got ever 



8 

$15,000 of that; Tony Scardino got $5,000 of it. That bringsi 


9 

his total so far to $9,000 of the $15,000 that the under¬ 


1° 

standing was that he was to receive. Acton and Clegg 


11 

got $10,000. So Acton and Clegg are still getting money 


12 

from these purported loans, but sales. Okay. This $1591 j 


13 

and $13,850 is out of the $15,000. So of that $30,000, 


14 

McKibbon got 15, Scardino got 5, andActon and Clegg got 



15 

10. Then the remainder of that 6,000 shares was sold 

1 i 


16 

November 24t.h, made out to Tony Scardino, signed by McKibbon, 


17 

power of attorney. $14,000 of that went to Acton and Clegg; 



18 

$1,000 went to Tony Scardino. The chart doesn't indicate 



19 

where the rest went, but so far that total is $4,000 of the 

1 


20 

last certificate for Mr. Scardino, plus $5,000 is nine. 



21 

received out of $15,000 anticipated for getting what the 



22 

evidence indicates Mr. Acton and Mr. Clegg and Mr. Scardino 


t#' 

23 

thought were loan proceeds. 



24 


! 


25 
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i 
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Now, Mr. Parker was the stockbroker from 
Ilornblower & Weeks at Denver. He is not longer a stock¬ 
broker. He is now a rancher. 

He testified that Scardino and McKibbon came 
together to pick up this 30,000 on November 18th. He also 
testified, if you will remember, that all of his dealinqs 
on that date were with Mr*. McKibbon, that he hardly spoke 
with Mr. Scardino at all. If he spoke with him at all, 

he does not remember it, and he does not even remember what 
Mr. Scardino's voice was like, so he never knew, when he 
was talking on the telephone, whether he was talking with 

Anthony Scardino or not. 

Now, I want to tell you now what the importance 

is of whether in Mr. Scardino's mind the stock was being 
sold or was being borrowed against. Either one is a 

technical transfer. To either one it is a defense 

that he didn't know the stock had to be registered. 

So the importance is, it shows that Anthony 
Scardino had no evil motive whatsoever when this stock was 
run through his name and when he received these bonds. 

Not only did he not have any criminal intent or he wouldn't 
have done everything in his name and with his address on 
it when he lived at the same place for 26 yearsj not only 
did he not only have no criminal intent, but he didn t 


25 
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have any evil intent or any intent to back-door anv plan 



3 

I ' . • i 

that was going on in New York. That is the importance 



4 | 

of showing that Mr. Scardino, as did Mr. Acton and Clegg, 



5 

I think alwavs thought that the stock was being put up for 

l ' i 



| 

6 1 

l . i 

loans, where McKibbon was cutting under them and selling it. 


7 ! 

But I think it is important because it shows 

1 


8 

not only is he not guilty inthe sense that he felt t le 


9 

i 

stock didn't have to be registered. I think he had no 


10 

1 . 1 

evil motive whatsoever. He wasn't trying to gyp Acton 



11 

and Clegg. He wasn't trying to back-door any scheme in 



12 

New York, because he wasn’t aware of any scheme. If there 

1 



13 

| was in fact a scheme. 


14 

Again, you will have an opportunity, if you wish, 


15 

to examine these certificates. I point out to you again , 

i 


1 

16 

there is no legend on them. There is nothing that says j 


17 

they are not freely transferable. 


18 

You will remember from the testimony, Acton and 

i 


19 

Clegg said that after they got word that stock was being ( 


20 

, 1 

sold, they went down tj Houston, talked with Mr. Scardino. 


21 

He said, "I'll check and make sure." 



22 

He made a call. He said, "No, it's not 

1 



23 

being sold." 



24 | 

They were satisfied. 

1 

1 

[_ 

25 

i 

i 

And he also told them at that time, "McKibbon is 

1 

1 

1 

1 












can check McKibbon's Hornblower, Weeks account statement, 
too. By the time everybody found out what McKibbon was 

doing, he still had 4100 shares that he hand't been able 
to sell. But of this 18,000, McKibbon sold some of them; 
13,900 on December 16, 1969, got $79,000 for it in his name 
Of that 79,000, 53,000 went to Richard E. McKibbon in one 
cashier's check; 20,000 went to Richard E. McKibbon in 
another cashier's check; 5000 went to Anthony Scardino. 

Now, I submit to you that here in mid-December, 
after Scardino is completely out of the raising money 
through shares part of it, the reason McKibbon still trans¬ 
ferred 5000 to Anthony Scardino is that Scardino still had 
5000 coming. 

If you will remember from these other charts, 
Scardino got a total of 4000, 5000, and 1000, total of 
$ 10 , 000 . 

McKibbon knew that Scardino was supposed to get 
7500, the first certificate, 7500 the second certificate. 
McKibbon knew that Scardino is still missing $5000 when 
he sold 79,000 worth, and I think McKibbon, getting ready 
to skip the country or whatever, didn't want to rock the 
boat and be discovered, and in order to keep from being 
discovered, lie made sure Scardino got ail that he antici 
pated getting and probably, with all this 20,000, 53,000 
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and 4100 more shares still in his account to sell, r.-bt _y 
McKibbon would have sold that last 4100 shares, poc -ted 
the proceeds and skipoed if it had not been for one thinq, 
and you remember what that one thinq was that prevented 
McKibbon from doing that. That was a meeting in Reno 
between Christmas ind New Year's shortly after McKibbon 
had dumped all of this, and you remember what Mr. Acton and 
Mr. Clegg testified happened, the way that meeting came 
about. 

They testified that people said there's stock 
missing. Stock has been sold. Money is missing. 

Who has sold the stock? Where is that stock? 

And if you will remember, Mr. Acton, Mr. Clegq, 
said thev called Anthony Scardino in Houston and said, 

"We are having a meetinq to determine what has happened 
to the stock." 

They said Anthony Scardino's reply was, "What do 
you mean? It's been pledged as a loan.' 

They said, "No, it's been sold." 

He said, "I will be right up there to Reno, to 
that meeting." 

Nobody came and got Mr. Scardino and made him 
go to that meeting. He went to see what had been going 


on. 



i 

I 


I 


I 


I 


I 
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i 
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And do you remember what happened at that 
meeting? Acton and Clegg testified that at that meeting? 

Acton and Clegg testified that at that meeting initially 
McKibbon said he hadn’t sold the stock. Then subsequent¬ 


ly McKibbon admitted he sold the stock. 

Now, very important: 

When McKibbon admitted at that meetino that he 
had sold the stock, I think you will remember that that was 
Acton’s testimony, not Scardino admitted he had sold the 
stock; McKibbon admitted he had sold the stock. 

And there was exact testimony by Mr. Acton that 
when Mr. Zuber asked McKibbon what happened to the stock 
and the proceeds from the stock, Mr. Scardino said, T vould 
like to know myself." 

And there was testimony from Mr. Acton, who was 
at that meeting, that Mr. Scardino expressed surprise when 
he found out that Mr. McKibbon had sold the stock, and 
there was also testimony by Mr. Acton that after the 
meeting McKibbon said, "Well, Mr. Scardino, do you want 

to help me pay for some protection?" 

And Scardino said, "I don't need any protection. 

And what he meant when he said that, I submit, 
ladies and gentlemen, was, "I haven’t done anything wrong. 

I didn't have awnything to do with your dirty business. 





1 

1 

| 
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2 

I 

Now, regrettably, I think Mr. Scardino had 



3 

trusted Richard McKibbon until then, had trusted him until 



4 

that meeting in Reno, when McKibbon admitted what had 



5 

happened to the stock. 



6 

I submit again, ladies and gentlemen, that unless 



7 

you do trust a man, you don't give him your power of 



8 

attorney. 



9 

I submit also that Mr. Scardino used very poor 

• 


10 

judgment in some of his associations, such as Richard 




• 

McKibbon. But he is not on trial here today for his 


12 

poor judgment. He is on trial here today charged with 


13 1 

the felony offenses of knowingly conspiring to manipulate 1 


14 

1 

and make a market, and the felony offenses of knowingly 1 


15 

transferring stock that should have been registered. 


16 | 

1 

Now, knowingly and wilfully — I want to get 


17 

. . . . i 

back to that one more time. As I said, it is not important 


18 

as far as a technical violation is concerned whether Anthony 



19 

Scardino sold the stock or whether he put it up for a loan. 



20 

What is important, and what the Government must prove 



21 

beyond a reasonable doubt is that in transferring the shares, 



22 

Mr. Scardino knew that the stock should have been regis¬ 


»• 

23 

tered. 



24 

You have got to prove some criminal intent or 



I 

25 

1 

1 

some evil motive. And I submit to you that there has 

i 



T 





I 





t 

1 

1 

1 j 

j! 
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2 

been no proof of criminal intent or evil motive. And 



3 

this goes through the whole mail fraud count and everything 

1 

| 


4 

else. 



5 ! 

There has got to be some proof of some criminal 

i 


6 ! 

intent. 

j 



7 

And again, concerning what was in Mr. Scardino's 

i 


8 

I 

mind about transferring the stock, I call your attention to 


9 1 

these items: 


10 

Acton had told Scardino the stock is free trading. 

1 


11 i 

1 

Scardino, when he went up to Denver, was dealing with 


12 

| 

Hornblower & Weeks, a very reputable firm, and not some fly- 


13 

by-night firm that one would try to use if he thought he 


14 

was doing something illegal. 

| 


'h 

Also the fact that that firm was dealing in the 


16 Jf 

stocks, I am sure, created or fortified the impression 

I 

. 

17 

that the stock was free trading. 

i 


18 

Secondly, I point out again everything Anthony 



19 

Scardino did was done in his name, with his address, no 



20 

1 

subterfuge. If he thought he was committing a crime, 



21 

if he thought that stock had to be registered, when you live, 

i 


22 

i 

the same place for 30 years and you know you are committing , 


> 

23 

a crime, you don't do it with your name, with your address. 



24 

i 

Ladies and gentlemen, I think it is just obvious. 



1 

25 

1 

1 

Now, transferrina shares. How many people 

' 

1 



I 




I' 
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2 !! who testified here for the Government did the same thing? 

How many people transferred that stock, bought it, sold it, 
not knowing that it was unregistered? 

You have had testimony from Mr. Schiffman who, 

6 of course, never mentioned Mr. Scardino, that he thought it 

7 v/as free trading stock, and he was an SEC attorney. 

8 You had testimony from the Karfunkels, that they 

® thought it was free trading stock. 

10 I am sure all these people who bought and sold | 

11 the stock thought it was free trading stock because people | 

II , 

12 i! just don't intentionally commit crimes at least not I 

13 W here I’m from, they don’t, and put their name all over- it. ! 

14 Mow, I hope and trust that you will be able to | 

15 I have listened to all the testimony and not group everyone 

16 together. I hope that you will not cast your votes on ! 

17 a guilt by association basis. I hope you will review 

18 the documents that are in evidence. 

19 I know you are tired. I know you are eager 

20 to get home. But how your vote does affect Mr. 

21 Scardino's entire future. 

22 We are pretty still old-fashioned in Texas. 

23 I still have a great deal of faith in our system of criminal 

24 justice here, and I still have a great deal of faith in a 

25 jury’s common sense, and I still believe that when there 
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2 1 

1 

is no evidence that a man has knowingly done anything 


3 

wrong, and when there is no evidence that a man has 

jk 

p 

4 

i 

knowingly committed a crime, that a jury will not blemish 1 

1 


5 

his record with a criminal conviction. 


6 

i 

Now, I hope and trust that each of you who j 


7 

1 

believes that Mr. Scardino did not intend to commit any 


8 

crimes, or each of you who has a reasonable doubt, will have j 


9 i 

i 

the fortitude to vote that way and keep voting that way. 


10 

I would even ask that when you go back into that room to 1 

i 


11 

deliberate that the first thing you do is discuss Anthony | 


12 , 

Scardino ' s role in this thing. He has nothing to hide in 

j 


13 

this thing. I want you to discuss it, and I would hope ( 


14 

! 

| 

that after discussing it, after considering all the evidence. 


15 

of what his role was in this entire affair, I would hope ( 


16 

you would vote not guilty on all counts as to this man 


17 

and let us go back to Texas. I 

. 

18 

And I thank you very much. ( 


19 

THE COURT: We will recess now, adjourn now untilj 

i 


20 

tomorrow morning at 10 o'clock. Don't talk about the 


21 

case. Don't let anybody talk about it with you. 

1 


22 

(Jury left the courtroom.) I 


23 

THE COURT: I want to commend all defense 


24 

counsel on very fine summations. We will wait with eager- 


25 

ness the Government's effort tomorrow. Then I follow 

with mv feeble attempts. 

(Adjourned to Wednesday, December 11, 1974, at 

10.00 o'clock a..n.)_ 

SOUTHERN DISTH CT COURT REPORTERS, U.S. COURTHOUSE 

FOLEY SiJARE, NEW YORK. N.Y. CO 7-4580 
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UNITED STATES CF AMERICA 
vs. 

HCWARD FINKELSTEIN, et al. 


December 11, 1974, 
10:10 A.M. 


(Trial continued) 


THE CCURT: Good morning. 

All right, Mr. Walker. 

MR. WALKER: Thank you, your Honor. 

May it please the Courts defense counsel, Mr. 
Allen, ladies and gentlemen of the jury: 

At the outset I would like to thank you for 
your patience and attentiveness during this trial. Now, 
while it wasn't a particularly long trial, I think you can 
all agree that it was quite an intense trial. it was a 
hard fought trial. 

Much has happened in this case, and it has 
been clear that you have paid careful attention to the 
evidence as it has come in. 


The court pointed out to you at the opening of 
this trial that it is impossible for all of the evidence 

I 

to c(*ne in in sequence, in a narrative fashion. The evidence 

has to come in in bits and pieces. It has to come in 

. I 

in parts, and I am sure that many of these pieces were put 
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into place by yourself as the evidence came in during 
the course of the trial, and during my summation, at this 
time, it will be my job to point out how the pieces form 
a coherent picture, a picture that the government submits 

i 

proves beyond any question the guilt of these defendants 
in this case. 

Now, this case is not a complicated case. Although' 

I 

you have heard many witnesses and seen many documents that 

i 

have come in, the cas.e essentially is not complicated. 

i 

The question here is whether there was a scheme, 

I 

whether there was a conspiracy to sell unregistered Pioneer ! 
stock, to create an artificial market in the stock, and 
ultimately to defraud the innocent investing public by 
selling the stock. 

And the question is did the defendant join in I 

and participate in this activity with the knowledge of its 
purpose? 

i 

The government submits that the proof in this 
case is conclusive on this point. The proof has been i 

I 

established both through numerous witnesses who have 
testified and who corroborated each other fully on the 
essential elements and essential points in this case, and 
also full proof and full and complete corroboration by 
the documents which have been received here in evidence. 
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facts which the public needs to make an informed investment 
decision when securities are sold on the market; facts 
which are required by law to be contained in a registration 
statement; facts which are essential for an investor to 


operate and to make a decision as to whether to buy, sell 
or hold stock. 


How, security is not like a head of lettuce or | 
a suit of clothes that you can understand and you can value 
when you see it. A security is a piece of paper, and I 

these Pioneer certificates that you see here look like any 

other.security. They look like a General Motors security 
or any other security. j 

f 

The public, when they see one of these securities,' 
may be impressed with the security by its appearance, but ' 
they have to know, the pi b lie has to know what exists 
behind the facade of this security. 


\ 

t 
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We submit that this is the core of the registra- , 
tion provisions of the 1933 Securities Act, information, 

I 

the disclosure of information to the public so that the 
antiseptic light can be shown on the corporation whose 
securities are being sold to the public, so that if things 
are rotten in the corporation, or if the corporation is J 

not earning any money, or if there is a corrupt transaction 

I 

going on, or if there are no revenues or no production, 

t 

I 

the public is aware of that fact. That is the basis for 
the security laws and the registration laws. 

You can see that if these laws are not complied 
with, worthless stock can be foisted on an unsuspecting 

I 

public, a public searching for information about a partic- 

, I 

ular company. 

You heard witnesses here who said they couldn't 

. I 

find anything out about this company, there were no regis¬ 
tration statements, no prospectuses, they couldn't get the 
information they wanted. One witness, Bob Meyer, went 
to Mr. Segal for information, and all he got was hot air. 

That is a gross deception on the public when wortheless 
securities are peddled in this manner. That is the heart ^ 
of this case. 

I will ask you to look as we go through this 
summation as to who derived the profits, who got the profits 

# J 


V 


I 
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from this fraud, who got the profits form foisting over 
these securities on an unsuspecting public in this case. 

Thousands of dollars were lost by investors in 
this case, you may find. You heard witnesses here 
testify to that. Meyer testified to $30,000, Mr. 

Nerenberg testified to $10,000, I believe Berman testified 
and Fingar testified to 16 or 17,000 dollars lost. 

Who was responsible for this? 

These men were only a portion of the people who 
bought the stock, you may find. We submit that the 

defendants in this case were responsible for it, because 
they acted out of the greed that was necessary for them 
to perpetrate this crime. These were defendants who 
were looking for something for nothing. That is what 

they wanted, fast, easy money, something for nothing. 

That is the hallmark of the fraud, the hallmark of a fraud 
being where a guy does not do a thing, he just takes in 
money. That is what you see in this case. 

We will discuss Mr. Scardino's transaction, the 
$15,000 he's got. We will discuss the $300,000 that 
Mr. Segal got; we will discuss the fur coats; we will 
discuss the money, the thousands of dollars that Mr. Howard 
got in his transaction. 

At the core of this case, I want you to realize 
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that the practical facts were withheld from the public, 
the practical facts about Pioneer, or, we call them, non¬ 
facts. There wasn't a penny of revenues; there was not 
an iota of production; there was not't a cent of earnings 
there was nothing. 


-4 


There was a long with the mercury mine, a long 
shot that Mr. Segal would not even take, because you will 
recall the evidence, once that $20,000 check bounced Mr. I 
Segal said good-bye to the mercury mine, and not a penny j 
came back and went into that mercury mine. That is 

Mr. Segal's good faith on the mercury mine. I 

A trial is not a game, it is not a contest 
between the defense lawyers and the prosecution to see who I 
can score more points; it is a search for the truth. I 

The evidence is presented to you in an adversary j 
fashion so that you, ladies and gentlemen of the jury, I 

can search for the truth and then act on it, to reach a 
verdict in this case. And that is you duty, to search 
out for the truth in this case and to act on your findings. I 
How do you reach a verdict? You reach it by I 

0 » • * 4 * 

in application of your intelligence and your aommon sense. 

/ < * 

/ 

You don't let bias or sympathy sway your decision, because | 
that would be unfair. That would be unfair to the Govern-I 


25 


ment; it would be unfair to other defendants involved in 
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this particular case; it would be unfair to the public. 

« 

You act on the basis of hard facts; you act on the basis 
of evidence. Nor do you act on the basis of any concern 
Ss to what sentence, if any, might be imposed after the 
"fcfcse is over. That is not yoer function; that is the 

I 

function of the Court. You concarn yourselves with the 
facts of this case and whether- the charges are proven in 
the indictment. 

The Government submits to you that it has proven 
beyond any question the charges in this case. 

Now, the evidence that came in came in in the 
form of testimony, it came in in the form of exhibits, and 
it came in somewhat in the forjn of stipulations between 
counsel, stipulation of facts agreed upon. You may have 
any of this testimony read back to you during the course 
of your deliberations. Similarly, you can ask for any 
exhibits that you want. Should you wish exhibits or, 

. - * t *. i 

testimony, the only thing the Government would request Aa 

S *■ > ' 1 

it t ' 

that your request be specific and that it be very pointed 

t •* i .■ 

» k 

and directed, feo that you don't waste time. 

The evidence in this case th**t came in*was of 

“ i '* J -t 

two kinds, direct evidence and circumstantial evidence. 

% 

You heard witnesses testify directly to events which they 
saw; you heard witnesses testify to things that they heard 


I 













j 


1 

2 

3 

4 
i 
6 

7 

8 

9 
10 
11 
12 

13 

14 
16 
16 

17 

18 
19 

10 
21 
22 

23 

24 

25 


ms 


JAtaOO 


% 

1147 


' i 


other people say. That is direct evidence. You also 

were presented with circumstantial evidence, evidence which j 

» 

flows from inferences or facts proved in evidence which 

i ' . , 

are inescapable, which lead to a conclusion thftt it is 
irrefutable. 

Circumstantial evidence is just as probative, 

< i i 

the Government would submit, as direct evidence. In this j 

particular situation I will point out circumstantial | 

evidence to you that ties these defendants in inextricably | 

1 

to this crime. I can give you an example of circumstan- | 

I 

tial evidence. J 

Suppose you have a small boy and ydu tell him j 

that you don’t want him to go into the kitchen and eat some | 
jam. You have a jar of jam on the kitchen shelf. You | 
tell Him, "Don’t do that,” and you walk out of the room, and “j 

i 

five minutes later you hear a crash in the kitchen, and 
you walk back in the kitchen and there is your little boy ( 
sitting on the floor, he has jam on his shirt and jam on | 
his face, and the jar is broken next to him. 


You w^«dn ’ t 


there to observe him eat the jam, but you know as sure as 4 

a 

you are standing there that the boy disobeyed your order ^ 
that he not eat the jam. That is circumstantial 

evidence. 

The Government submits that there is jam on the 


•i 

• » 


a i 
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face of every one of these defendants proven by the 
circumstantial evidence in this case. 

Now, the essential elements of the crime charged 


here are proven through circumstantial evidence and direct 

evidence usually of two or more witnesses and by the 

numerous documents received in evidence. These defense 

lawyers who spoke yesterday are acting On behalf of their 

clients. They spoke eloquently on behalf of their 

clients. The problem that they faced was that the facts 

were clear — their clients did the acts charged. They 

couldn't really dispute that. So what did they oo? 

They had to say, "Well, my client didn't mean it," or 

"My client was innocent; he didn't know what he was^ 

• 

doing." i 

I submit to you that that is a transparent 

defense and one which you will be able to penetrate when 

we go through the facts of this case. 

In the case of Mr. Doyle, since his client. 


Alan Segal, is in it up to his eyeballs, he had to say | 
there wasn't even a scheme - well, the other lawyers didn't| 
take that position — he had to say there wasn't even a j 
scheme to make an artificial market in Pioneer, that every- | 
thing was okay, everything was normal, and that his client | 
never intended to sell unregistered stock. 


He said this 
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2 

in the face of the testimony about the unlawful market. 


3 

the only market in Pioneer. He said this in the face of 


4 

all the testimony to get the price out at a time when there 


5 

weren't any assets in the company and to get the price up 


6 

to a trading level. He said this in the face of the 


7 

agreement which was testified to not to sell stock in the 


8 

West in order to preserve the price of Pioneer, because 


9 

vcu know from the evidence that you have heard that when 


10 

there is heavy selling in a stock that lowers! the nrxce. 


11 

There is this agreement not to sell in the West 


12 

through Hornblower, Weeks, or anywhere else, so that the 


13 

artificial price of this stock could be maintained. 

1 

It 

1 

Who testified to this core agreement, the heart 

1 

I 

15 

of this case? Mr. Acton testified to it, Mr. Clegg 

. 


16 

testified to it, the agreement not to sell; they testified 


17 

that Mr. Segal called up screaming when stock was being 


18 

sold in the West and complained. They testified to this 


19 

agreement. 


20 

Mr. Karfunkel testified to it. He was one of 


21 

the last witnesses who testified here, and he testified 


22 

that when he talked to Mr. Segal in the winter of 1970 or 


23 

•Arly January he asked Mr. Segal what had happened in the 


^ 24 

stock and was told there had been heavy selVina from 


25 

Hornblower,and Segal said they were back-dooring him there. 

i 


* 
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and Mr. Karfunkel explained to you what back-dooring 
means. 

Back-dooring means selling against an agreement 
not to sell which people enter into in order to hold the 
price of the stock. 

Mr. Gardner testified to that same situation. 

There is full corroboration on that. The best proof of 
all, proof of the agreement not to sell in the West, is the 
Reno meeting, because if there had been an agreement not 
to sell in the West and if Segal hadn't thought that it 
had been broken by Acton, Clegg, Scardino, McKibbon, and 

i 

the others, he never would have sent the gunman, Zuber, 

i 

he never would have sent Howard with him to straighten out 
the situation. That is the proof of the facts that there 

I 

was an agreement not to sell in the West, this agreement 
which is at the heart of this case. 


25 
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There is no question about that. Mr. Doyle did 


3 

not mention that to you yesterday, this agreement not to 


4 

sell in the west, the fact that it was entered into between 


5 

these people. He didn't even discuss this with you. Ask 

t 6 

yourselves why. 


7 

I submit to you he didn't discuss this agreement 


8 

not to sell in the west because ho knew that if you thought , 

9 

about it at all, if you dwelled on it at all, it would 


10 

convict his client, ajid it would convict the other de- 


11 

1 

fendants in this case. 

12 

Well, it is my job to point that agreement out 

13 

in the west to you, and it is my job to tell you and to 

14 

ask you to consider this in your deliberations. 

1 

15 

Now, Mr. Doyle yesterday suggested to you that 

16 

Mr. Segal believed in the mine and that that was same 

17 

defense to what he did to the foisting off of these worth- 

| 

18 

1 

less securities on the people. 

1 

19 

1 

And what was the evidence that he put on in that 

20 

| 

regard? A Mr. Buttram who had a conversation with Mr. 

21 

Segal in November on the telephone, and then again in 

22 

January. 

i 

23 - 

Well, when Mr. Buttram talked to Mr. Segal in 

24 

November, it was a month after this stock started trading. 

i 

. 25 

The evidence is clear on that. 

1 





* 

1 

1152 

1 

jkh2 JA1305 
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2 

And when Mr. Buttram met Mr. Segal in January, 

3 

the stock had been trading for two and a half months. 1 

4 

How can you say that Mr. Segal relied on Mr. 

5 

Buttram when he opened up the trading in the stock? That 


6 

is a question which you can decide quite easily. 


7 

You use your common sense on that one. 

8 

Now, the question for you to understand is what 

9 

was Mr. Segal's knowledge? What was Mr. Segal's knowledge 

10 

while he was selling Pioneer stock by the barrelful in 

11 

late October and in November, 1969? Mr. Segal, who was ! 


12 

closely in touch with Acton and Clegg knew that Pioneer 

13 

was in an inactive shell corporation at that time. There 1 

14 

were no profits in Pioneer, and there were never profits 1 

15 

in Pioneer. 1 

16 

It is not a ouestion of hindsight. It is a 


17 

question of foresight and middlesight. 

18 

Pioneer was a zero as far as earnings were concerned. 

19 

as far as profits were concerned. Pioneer never produced 

20 

anything. Mr. Segal knew that. 

21 

So you have a company in late October which has 


22 

no earnings, no production and no revenues, and the stock 


23 

is selling at 6, 7, 8, $9 a share, and there are 500,000 


- 24 

. 1 


shares outstanding. That means that the total value of 

i 

25 

the stock at that time is four and a half million dollars 

1 


%v* 


O 
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2 

and there is nothing to the company. People are buying 

3 

that stock at those prices and there is nothing to the 

b2 4 

company. 

5 1 

1 

Now, there was talk about the mercury mine. The 

6 

government offered an exhibit and this exhibit came in 

7 

without objection, and the government offered another exhibijt 

l 

8 

which came in without objection. Government Exhibit 7 

9 

and Government Exhibit 9. 

10 

Government Exhibit 7 is the minutes of the Lone 

11 

Tree Mining Company, and if you read this book, you will 

12 

j 

see that this company was incorporated on the 2 0th of 

13 

i 

November, 1969. The company was formed on the 20th of 

14 

November, 1969. The stock had been trading for three weeks 

15 

before Lone Tree Mining Company was formed. 

16 

Government Exhibit 9 is the minutes of Pioneer 

17 

i 

Development Corporation which reflects the acquisition 

18 

of the Lone Tree Mining Company. These minutes are dated 

19 

December 3, 1969. Lone Tree wasn't even legally put into 

20 

Pioneer until December 3, 1969, which is more than a ^ 

21 

month, about six weeks after the stock started trading. 

1 

22 

This company had its stock trading the first 

23 

week in November at $9 a share, at a time when Lone Tree 

- 24 

Mining Company wasn't even in Pioneer. 

25 

Segal was in touch with Acton and Clegg. Segal 









* 

jkh4 JA1 307 1154 | 
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knew these facts. Segal was foisting off this worthless 

I 

stock on the public with the knowledge of the non-existence 
at that time of Lone Tree Mining Company and Pioneer, and 
this mine never developed during the whole course of this 

I 

case. The most that can'be said for it is the fact that a | 

mill was put up there some time in April, in April of 1970. | 
The minutes of Pioneer reflect that the company 
was sold over to a group called Lewis Marder and Herbert 
Cox on March 14, 1970.. As of March 14, 1970, Pioneer_ 

I 

and it is also recited in here that the mercury mine claims 
are not to go with Pioneer, so that as of this date you 
have Pioneer over here, you have the mercury claims over 
here, ar>d even at that time there is no mill put up there 
by Mr. Buttram. The mill isn’t put up there until April, I 
in those claims, and by that time there is no relationship I 
whatsoever between the mercury mine and Pioneer. i 

So this Pioneer stock is trading constantly in¬ 
dependently of any mill that was ever put up at the site. ^ 
Now, this mine, which you know never went into 
production, is, we submit to you, a smokescreen. It is j 

Mr. Segal’s last hope to try to fool you, as he did the I 
investors in Pioneer, to save himself in this case. i 

Now, this company was flat broke and couldn't 
put the mine into operation. Segal knew this better than 
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anyone. Segal knew this because he was being asked to 

* 

put money into the mine. Segal knew that if the mine ! 

was ever to get off the ground, it had to have big money 
put into it, and what did Segal think of this mine? He 
thought enough of it to'bounce a $20,000 check off it. That 1 
was the total money that the evidence showed Mr. Segal 
put into this mine. That is the best evidence of the proof ■ 
of the fact of what Mr. Segal thought this mine was really 1 
worth. 


Ask yourselves if this mine was so all fired 
great for Mr. Segal, why he didn't put any money into 
the mine, why he bounced a $20,000 check off Acton, Cl*> ;a 
and Lamb and didn't put any money in the mine? 

It is not as though Segal didn't have same money 1 
at that time. Segal was selling off his Pioneer stock 
like a bandit. He had $335,426 by the end of November 

that he had accumulated, just a portion of which is the 

0 

money that he made, which he accumulated in these various 
accounts and checks were drawn in those various accounts 
and deposits were made in the Republic National Bank. 

How much of this money went back to Pioneer? 

How much of this money was put into the mine to show Mr. 
Segal's "good faith"? 


25 


Not a penny. Not a penny 
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Mr. Segal was ripping off the public at that 
time by selling this worthless stock and repeating these 
huge rewards. 

Ask yourselves, yesterday, why Mr. Doyle didn't 
point that out to you. Why he didn't point out to you the 
fact that Mr. Segal didn't put any money back into the mine 
when he was trying to argue that Mr. Segal "believed in 


the mine"? 


He avoided that one. He avoided that crucial 
question because he knew that the answer to that one would 1 
convict his client. ' 

Pioneer had nothing in it. I 

The Precise Power contract which is in evidence 
reflected initially on some financial statements at $600,000' 
or thereabouts, and is ultimately reflected in a signed 
document, the minutes which showed the transfer of Pioneer 1 
to Lewis Marder. Precise Power is there registered as follows 
"Assets of Precise Power Systems, Inc. as set 
forth in this agreement, dated October 29, 1969, which do ! 

not have an actual value in excess of $5,000." I 

That is the precise valuation that they put on ' 
their own Precise Power assets. There was nothing in I 

Precise Power, and the testimony was that Precise Power ' 

never produced a thing, never derived any revenues, never 
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made any money for the company. 

These Pioneer Casualty debentures, you heard 
the testimony of Mr. Don Shepherd, the man who had been ' 
convicted of mail fraud, who got on there to tell you that 
he told Clegg, when these Pioneer Casualty debentures 
were purchased by Pioneer in exchange for some Pioneer 
stock, that these debentures were not even a liability 
to Pioneer Casualty Company, that they didn't even have to ! 
oe paid except upon the approval of the board of directors. 

I 

And then you heard the testimony of Acton and 

t 

Clegg, that they took these Pioneer Casualty debentures 
and tried to raise money on them and couldn't. Nobody 
would give them money on that. No bank would lend money 
on the strength of those. They were worthless documents. 

i 

The only other thing that was mentioned was an 

i 

American Aluminum claim far $35,000 which was never collected. 

i 

This was a nothing company. This was a nothing company. 

And the stock of this company was being foisted off on the 

< 

public as being worth something. 

The government submits that once Alan Segal got 
his hands on the 111,000 shares of stock in this case, 
the 85,000 shares registered in the name of Francine Zahl 
and the 26 some-odd shares registered in the name of Kaighan, 
Mariot and Morgan, which Clegg had given to him, that that 


25 
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i 

was it. That was bye-bye. He had his stock and he knew 

3 

what to do with it. 

4 

1 

Now, Mr. Segal didn't pay anything for that stock., 

| 

5 

I believe the evidence is, by his own admission, he paid 

6 

Acton a thousand dollars for the Van Der Ste a stock. 

7 

which was 100,000 shares, of which 50,000 were placed in 

8 

i 

Francine Zahl's hands. $1,000 was paid at that time and 

9 

that's it. 

1 

10 

1 

Talk about getting something for nothing. 

11 

Segal was interested in stock. Segal was interestei 

12 

in what stock could do, how he could get it up in value. 

’ 

13 

A key document came in in this case, a document 

1 

14 

which more than anything can help you in determining v;hat 

15 

Mr. Segal's true intent was in this case. 

1 

16 

During Mr. Schiffman's cross-examination by Mr. 

17 

Doyle, Mr. Doyle asked Mr. Schiffman whether or not there 

18 

was some innocent explanation for Mr. Segal's use of 

19 

nominees, some innocent explanation for Mr. Segal hiding 

1 

20 

behind these nominee corporations. Bona Fide Productions, 

21 

Kelli, Jackson d. Scott, Francine Zahl. 

22 

Nothing was in his name. 

1 

23 

Mr. Schiffman was asked by Mr. Doyle, well, 

» 

24 

maybe this was explainable because, you know, he v/anted 

1 

25 

to avoid creditors, he was concerned about creditors. 

! 

i 
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2 

And on direct examination I asked him a few 

3 

questions about it, if there was any other reason that he 

4 

had ever discussed with Mr. Segal, and at that point I 

5 

showed him this document, and at that point in this trial 

6 

the jury became — you became aware of the fact that Mr. 

7 

Segal was no newcomer to this business. Mr. Segal in 1959 

| 

8 

was enjoined by the State Attorney General and by the 

9 

Supreme Court of the State of New York from ever engaging 

10 

. . 1 
m any securities transaction, whether fraudulent or not. ! 

i 

11 

' , 1 

This injunction, which enjoins Alan Irving Segal 

12 

1 

aid Alan Associates Securities Corporation, a brokerage firm. 

13 

1 

is an order by a court in New York State back in 1959 to 

14 

1 

Mr. Segal saying, "Stop it. Stop it. You are ordered never 

15 

1 

to touch a security again in this state in a transaction, 

1 

16 

1 

in a commercial transaction. Cut it out." 

17 

1 

And this injunction, a state court order, which 

18 

is punishable by contempt, with severe sanctions, hau 

19 

been entered against Mr. Segal back in 1959. 

■ 

20 

I submit to you that at the time of our case 

21 

in 1969, Alan Segal was back at it again, and he was using 

22 

the nominees in this case because, I submit to you, he knew 

23 

^■^^t if it was found out, if it became public knowledge 

24 

that Mr. Segal was back again trading in stock, the agents 

25 

1 

of the law would track, him do’.n and bring him to account 

1 
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for it, and he wouldn't be able to reap the huge profits, 
the easy money, the something for nothing that he got in 
this case. 

Now, Segal was a stock expert all right. Mr. 
Scardino introduced Mr.' Segal to Mr. Acton and Mr. Clegg. 

This is Anthony Scardino over here, who was Mr. Segal's 
partner at the Riverside Hotel. He introduced Mr. Segal 
to Acton and Clegg as a man who is quite adept, very adept 
at selling stocks. . He certainly was.very adept. 

Mr. Scardino had every reason to know that 
Mr. Segal was very adept because Mr. Scardino had worked 
with Mr. Segal as a partner at the Riverside and ho could 
hold Mr. Segal out, he could represent Mr. Segal as being 
very adept in the stocks to Acton and Clegg, and Acton 
and Clegg decided to use Mr. Segal's services. 

You may find in this case also that Mr. Zuber 

and Mr. Howard, who went out to Reno to do Mr. Segal's bidding 

i 

and to recover money because stock had been sold, knew 
that Mr. Segal was very adept, and that they were out there 
to enforce the unlawful agreement not to sell in the west 
which had been breached, which Scardino and McKibbon were 
cheating on; they went out to enforce that agreement and 
to keep this conspiracy together, to keep this scheme alive, j 
Mr. Segal was a stock man, and Mr. Segal knew what I 
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to do with stock. 

Good faith? I say fooey to that. 

Now, the defense lawyers have conjured up other 
smokescreens to try to keep you from appreciating the gravity 
of this case and the guilt of their clients. There was 

» 

the suggestion by Mr. Doyle that it is improbable tnat 

Mr. Segal would want to hurt some of his associates in the * 

| 

case, some of his associates who bought Pioneer stock on 

t 

Segal's recommendation, and then the stock went down. And 
he pointed to Mr. Schlager, Mr. Aymes ard Mr. Cohen. 

i 

Well, the government agrees with that. The point 
is that those individuals were asked to go Into the stock 

l 

by Segal to create demand, to create buying power so that 
the stock would go up in price and Mr. Segal hoped to take 
them out when the stock did go up in price even higher, 
and they would all make money. 1 

But there was selling in the west and so the 
scheme didn't work as well as Segal would have liked. Oh, 
it worked pretty well for Mr. Segal. The price got up to 
$9 a share, and he was selling at those prices, $9 a share. 
But his friends were not so fortunate. ' 

Now, look at the pattern of buying in this case 

I 

to support the market by Segal. The government submits that 
that is the clue to his intentions. Segal wasn't putting 
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money into the mine. He was taking some of the profits 
that he got from this stock swindle and putting it into 
certain buying in order to keep the price up, in order to 
keep the market inflated. And at the same time that te 
was doing all of these things, all of these machinations, 
and all of this activity, the innocent public who never 
had a registration statement to look at, who never had a 
prospectus to look at , who were in the dark about this 
company, were buying,, and they were buying in all innocence, 
without knowledge of what the company was all about. 

And that is the fraud in this case, this artificia 
market, the fact that these people can raise the price of 
a stock and thereby attract innocent people into buying 
the stock who are not aware of the facts that they are 
aware of, and then when the stock goes down at the end, 
the innocent people are hurt, and Mr. Segal and his gang 
are able to sell out their stock and we have considerable 
profits being derived in November and December, 1969, by 
Mr. Segal. He is selling stock during that period of time. 

He is selling stock and taking that money while he can 
and not a penny of it is going back to Pioneer. 

I submit to you that he knew that Pioneer wasn't 
worth a penny and that he didn't want to put a penny of 
his money into that. 
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Now, another smokescreen, the government submits,' 
that Mr, Doyle raised is whether Clegg lied or was mistaken ^ 
when he said to you that he had not sold a thousand shares 
t.trough Grimes Hopper & Masser in December. i 

Mr. Doyle wants to make a big point of this issue * 
since there is a stipulation in evidence that Mr. Jay Walked 
said that he sold out the thousand shares for the benefit 
of Acton and Clegg. ! 

, I 

Well, whether Clegg was mistaken or not, the 
government points out to you that Mr. Acton wasn't even 
asked about this. That is how important it was to Mr. Doyle 
during the course of this trial. 

The government submits that this is a smokescreen 
that was just raised by the defense in this case to take 
y® ur minds off the facts, the true issues in this case, 
the facts which, if you stop and think about them, will 
convict'Mr. Segal and the o^ner defendants in this case. 

There was another defense tactic during the 
course of this trial and during the summations yesterday 
to try to put on trial every one except their defendants. 

i 

The government was put on trial. The witnesses were tried 
up and down. I 

I 

Well, the witnesses' guilt is not before you. 

Many of these witnesses pled guilty in their cases or even 


I 
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in this case. Their guilt is not for you to decide. It 
is for you to decide the guilt or innocence of these 
defendants and not somebody else. 


Nov/, why do they do that? Why do they do that? 

They do that because they want to take your attention away 1 
from the crux of this case which is the conduct and the 

t 

acts of their defendants. 

The witnesses which the government called were 
of different kinds. There were victims. There were victims 

I 

like Aymes. There were victims like Meyer, Berman, Fingar, 
Nerenberg, the banks. Do you remember the Industrial Bank 
in Boston, and the Guaranty Bank in Boston and the witnesses 
came down from those banks, and Mr. Schiffman testified 
about loans that had been obtained in Boston and the pledging 
of Pioneer stock that had gone on up there and how the 
loans were never paid and, of course. Pioneer stock became 
worthless, and there v/ere two $40,000 judgments rendered 
against Mr. Schiffman because the loans had been taken out 
in the name of Kelli Jackson & Scott. 

I 

Mr. Segal robbed those banks, $40,000 each. 


25 
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Pioneer stock was involved because it was put up 
as collateral, worthless stock was put up so the banks 
would think that they had something of value and would 
continue to give Mr. Segal credit. Yet the stock had no 
value. Mr. Segal knew that it had no value. 

Now, Mr. Acton, who testified in th<s case, was 
the first witness. He pled guilty to Count 1 of this 
indictment. He admitted his participation of guilt in 
the conspiracy. Mr. Acton pled guilty to Count 2 of 

this indictment, which charges him, along with Mr. Segal 
and Mr. Clegg, with transporting in interstate commerce 
111,000 shares of Pioneer stock with no registration state¬ 
ment being in effect. 

Mr. Clegg pled guilty to the same offenses. 

He pled guilty to the conspiracy count; he pled guilty to 
Count 2. Judge MacMahon accepted their pleas of guilt 
in this case, and their guilt is not before you to decide. 
It is the guilt of these defendants for you to decide. 

The defendant Azzerone, the broker at Karen s. 
Company, you remember the young man who was up here and 
who testified about the arrangement that he had whereby 
he could buy and sell from the Zahl account, and there it 
was a no-loss situation, and, thereafter, he took quotes 


25 


and directed trades from Segal and Zahl and Schiffman. 





ms2 


JA1319 


1166 


He pleaded guilty to the conspiracy count in 
this case for his conduct. 

Mr. Schiffman, Mr. Segal's attorney, pled guilty 
in two fraud cases. He testified for the government. 

Mr. Shepherd pled guilty or was convicted in a mail fraud 
case, some other mail fraud case. 

Michael Gardner, who shared Mr. Segal's office 
in December, January of 1970, was convicted of fr^ud twice. 

Now, the defendants say, "How can the Government 
use such witnesses? How shocking!" The Government 
has no choice, ladies and gentlemen. We have to take 

our witnesses as we find them. Now, I would like to 

have been able to put on Mr. Siffert or put on some person 
of impeccable reputation to be able to testify to the facts 
in this case. I couldn't find such peopla. I had to 

r 

put on the people who were there, the people who associated 
with these defendants; I had to put on the people who were 
involved in a criminal activity, who knew the facts of the 
case. It shouldn't surprise you that these people are 

crooks; it shouldn't surprise you that these people have 
been convicted of fraud. Government witnesses. They 
were involved in a criminal activity in this case and they 
are con men and fraud artists. 


These witnesses were there, and these are the 
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accomplice witnesses who were party to the offenses in this 
case. 

i 

But the Government did not rest with just putting ' 

I 

on accomplice witnesses to testify as to what everybody ^ 

else did. The Government corroborated these witnesses 

! 

by putting on more witnesses. The witnesses dove- 

I 

tailed, their stories dovetailed. 

Mr. Clegg, much of his testimony was corroborated 

I 

by Mr. Acton, and Mr. Clegg and Mr. Acton, much of their 

I 

testimony was corroborated by Mr. Schiffman. Mr. Azzarone'fr 

I 

testimony corroborated Mr. Schiffman's; Francine Zahl's 

I 

testimony was used to corroborate other testimony, Mr. 
Schiffman's and Mr. Azzarone's. Mr. Gardner testified, 

J j 

and his testimony was corroborated by Mr. Karfunkel in , 

great respect, and also by the facts of this case, the 
Reno meeting. 

I 

I also said to you that the Government was 
placed on trial in this case. Yesterday things were said 

that the Government somehow told these witnesses what to 
say. I say to you if you believe for one minute that the 
Government set out to fabricate a case in this instance, 

I don't want you to spend two minutes j.n the jury room; 
you must return a verdict of not guilty. That is not the | 

i 

way we play the game; that is not the way our office 

I 

) 
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operates, and I submit to you that was a smokescreen that 
was thrown out by the defense in this case; it is absurd 

i 

beyond belief. 

I 

Just because a man wears a suit and a tie when 
he commits a crime does not make him any more equal, does 

i 

not maxe him any better than any other criminal. A white ^ 
collar criminal is just as capable, and, in fact, more I 

capable of inflicting harm on our society when he wears a 
business suit, when he sneaks around in a business suit 
conducting his transactions than anybody else, than a 
blue collar worker or a man who works with his hands. ( 

We submit to you that often these crimes are I 

more cunning and more treacherous because they are committed 

t 

by men with intelligence and stealth, men who are hard to 
catch because of the way they conceal their activities. 

i 

I want to go through the proof in this case 
with you to show you evidence, the hard facts which we 
submit overwhelmingly prove the guilt of these defendants ^ 
now on trial before you. 

I 

You recall the testimony of Acton and Clegg that 
in the early part of 1969 they went about acquiring the 
old shares of Pioneer Development Corporation and they 
accumulated some 200,000 shares or thereabouts from old 
shareholders, and also at that time t>here was a hone for 
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the acquisition of American Aluminum & Steel, which fell 
through, and as of July or August of 1969, Acton and Clegg 
had all of the stock and nothing else; they had no American 
Aluminum & Steel, which had gone out the window. 

Now, the shareholders that existed at that time 
had approximately at that time 515,000 shares, and these 
shares are recorded in Government's Exhibit 2 in evidence, 
a document which was a key document for our understanding 
the sale of unregistered stock counts in this case. It 
reflects that there were as of May 16,515,400 shares out¬ 
standing . The activity in the stock subs ,-iquent to May 16 
is all traced in the key documents, the key transfer 
records which came in evidence through Mr. Knigge, who 
is the transfer agent in Reno, Nevada, and essentially 
these documents when put together show the acquisition of 
a large block of some 200,000 shares by Acton and Clegg. 

And this chart. Government's Exhibit 147 in evidence, shows 
what happened to this stock. 

This stock was eventually transferred from these 
old shareholders here on the left side over to these names 
on the right side. I will have more to say about those 
later. But it is the transfer of that large block of 
stock, the 208,950 shares out of the total of 515,000 
shares which is the core of the sale of unregistered stock 





JAI323 


1170 


counts in the case. 


And while I don't want to encroach 


upon the Judge's function to tell you what the law is in 
this case, if I can just say briefly the fact — and his 
Honor's charge will be conclusive on this -- that when you 
re-accumulate this amount of stock with a view to dis¬ 
tribution, and distribute it, a registration statement is 
required, and that is obviously to avoid the kind of thing 
that happened in this case where the public was subjected 
to worthless stock being foisted out on it without any 
information being available to it. 

What happens when Acton and Cleqg in the summer 
of 1969 are left with this stock? They need money and 


they look to Mr. Scardino for help, 
he have an individual who can help them. 


They ask him does 


And Mr. 


Scardino, who is Mr. Segal's partner at the Riverside Inn, 
tells Acton and Clegg about Segal; he tells Acton and 
Clegg that Mr. Segal is a man who is very adept at trading, 
Let me read to you from page 421 of the transcript, this 


is Mr. Clegg's testimony, 


He says: 


"A I explained to Mr. Scardino the predicament 
we were in as regards Pioneer being -- 
"Q What did you say to him? 

"A That we are several months behind schedule 
on the stock trading; do you have any ideas on how 
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- 0n or ahout dates hereinafter set forth. 


3 

in the Southern District of New York and elsewhere, the 


4 

defendants ACTON, aZZERONK, CLEOO, HOWARD, MeKTBBON, 


5 

r, CARDING, PFRAT. and ZII3KR, unlawfully, wilfully and knowingly 


6 

did cause to he olaced In post offices and authorized 


7 

depositories for mail nnd did cause to be delivered by 


8 

j mal1 ' aCCOrdlnc to thf ‘ directions thereon, to the persons 


9 

hereinafter set forth, certain mall matter, to wit, con¬ 


10 

firmations, comparisons of purchases and sales of Pioneer 


11 

stock, and letters: 


12 

COUNT DATE PERSON rr O WHOM MAII-D 


13 

dO lO/f'l/69 Nevada Agency fr Trust Company 


14 

2 Ry1 an d Street 

Reno, Nevada 


15 

'Itt: Hr, Dwayne Niggi 


16 

lO/oo '63 Nevada Agency and Trust Company 
? Hyland Street 


17 

Reno, Nevada 89501 

Mr. Dwain Kniggl 


18 

33 10 / 31/69 First Philadelphia CorD. 


19 

80 V/all Street 

New York, New York 


20 '! 

1, 

10/31'69 Nr. Robert B. Meyer 


21 1 

'1 

f/o Fashion Novelty Corp. 

91 • in Ivor.■. 1.1 Place 


22 | 

Carls tad t, N..T. 07009 


23 | 

.37 ll/7/C'9 Karen fie Co. 


1 

P John Street 


24 

New York, N. Y. IOO 38 


25 

• 

• 


? 
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Ll/24/69 First Philadelphia Corp. 

30 Uro'-id Street 

' Iev/ v or!c. New York 10004 

40 n / 0 *'/ 6 o T-rr Howard 

ipo }•:. List st. 

Nov; York, New York 

41 l o/ l/60 .Terr Fov/ard 

130 F. List St. 
fk v/ York, New York 

4 l° / l / 6o Mr. Robert B, Meyer 

Vo Fashion Novelty Coro. 

30 Universal Place 
o-rlstadt, N.Y. 0900? 

2/.V70 Economic Planning Com 

l?? Fast 4?nd Street '’ 

York, N.Y. 

4 ^ 3/11/70 Mr. Robert B. Meyer 

c/o Fashion Novelty Corp, 

^0 Universal Place 
Carlstadt, N.J. 07002 

^Tltle 15 , United States Code, 

Title 18, United Stater, Code 1 

TIH-: COURT: The counts IT through !) 5 which have 

Just been read to you, contained within that bracket, 

C r ~ 1 ' " hr cedants "aned lri those counts with violations 
thc oro\ 1 sions or the Aunties Act and 

the nan fraud laws. Those laws prov'de, in oertlnent part, 
the anti-fraud provision of thc Securities Act provides that 
!t is unlawful for any person In the offer and sale of any 

fjccurlt it r> by Mi- urr ci‘ any neanc o ■ ’ nstrnmcnts of 
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guilty of a criminal offense. 

Now, in the context or this case. In order to 
convict a defendant on conn*s 17 through m, si through 23, 

28 through 8 n, 30, 3P through 3*, 37, 39 through and 43’ 
through 45, the government must prove to your satisfaction 
beyond a reasonable doubt each of the following elements: 

1. The existence of a scheme or artifice to 
defraud in the manner charged ,n the Indictment and in 
connection with the sale or ofrer to sell Pioneer stock. 

?. That the defendant devised or Intended to 
devise the scheme charged In the indictment or aided, assisted] 

Joined, associated or participated In the scheme, knowing 
its means ani its purposes. 

3. That the defendant used or caused to be used 

the mails of the Un^t^e qfc t .,_ , 

n-P •*’'• -t-s In et fectuating or attempting 1 

to e f^etuate that plan o- scheme. 

"'O” ’ 5 r. t clement of the offense is the 

existence of a scheme or artifice to defraud. A scheme or 

artl flee is simply i Han fo- the accomplishment of some 

object. P raud includes all the- mnv t.» 3 ,,o ,,k-i u u 

■< j-> which human imagination 

can devise and think o'” and which are resorted to by one 
individual to rain an unfair advantage over another by 
f * lof represert -Mon, suggestion or by suppression of the truth, 
^hur. a scheme to dofrai.r is merely a plan to gain some 


/ 
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*- 14 


• 15 


advantare of value by trick or deceit. 

L,e!i ’ of are one Kind of fraud.But 

direCt WnS 18 not tha form of doom th intent to 

I -1-Jead which con ho r-.ud-.lent. If there It an Intention 
d col.e, ra-'du.ent representations may be effected by 
deceitful meant or half truth* or by the concealment or 
omission of material facts. 

I An Intent to commit a fraud or to mislead Is 

an essential element of the crime and without such an In¬ 
tention to deceive, there ran he no crime. 

the kind of scheme forbidden by the securities 
laws is a scheme employed in connection with the sale of 
securities. The scheme forbidden by the mall fraud laws 
is one to defraud or to obtain money or property by means 
of false or fraudulent pretenses or representations or promise 

There Is thus Included everything designed to 
ij dCfraUtl by falSe pretRnne = ">■ mss representations as to 

j the P,8t ° r pren ">* <”• false promises as to the future. 

On this oh. ac of the matter It is sufficient 
if you find beyond a reasonable doubt that the defendant 
made promises which he at the time he made them had no 
intention of keeping or performing. 

It is not necessary under the law that the 

schemers succeed in the5- nja- o~ *-ha1 , «. ^ 

•na.. they actually prof 11 
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bv their* scheme. 

As I have stated, a false representation or 
promise docs not amount to r r a Ud ,micas it is made with 
a fraudulent Intent. However impracticable or visionary 
a Plan may be, the use of the mails to execute it does not 
constitute a crime ir the plan was devised in E ood faith. 
Honesty and rood faith on the part of the defendant is always 
a good defense to the charges made In these counts. An 
honest belief in the truth of the representations made by 
him is not a misrepresentation, it is a good defense however 
Inaccurate the statements may turn out to ba later. 

In short, we must judge this by what was in 

the defendant's mind at the time he made the statement and 

not as one of the lawyers.put it yesterday, with flawless 
hindsight. 

The significant Pact is the Intent and the purpose 
with which the defendant made the statements, failed to 
make statements or omissions or In whl^h he acted. 

On the other hand, in considering whether or not 
a defendant acted in good ^.Ith, you are instructed that 
the bellei of a defendant, If you find that such belief 
existed, that ultimately everything would work out so that 
no one would lose any money, does not require a finding by 
you that he acted in good faith. :: Q amount of honest belief 
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2 ° n the Part ° f a def “ «»t hi. venture win aucoeed 
in such a way that no one suffers any loss will excuse 

* fra,ldule '’ t »«“"<»» by bin or . f ilS e rooresentatlons by 

Mm Wh,nh ’ n1y S '”’' ,eCt othe - «,e nossminy of such 


loss. 


I 

To find a violation or n-in -i... +-i- 

oi nnp law, there must a 

Wilful and knowing act hy the defendant, a defendant may 
not be convicted unless no knowingly and wilfully did the 
acts Charged against him and with an intent, to defraud. 

| The mere fact that a statement nay be Incorrect 

! ° r GVCn * "^representation or the facts dors not 

| amount to fraud or deceit unless the statement was made hy 

I th ° derendant knowingly and wilfully and with an intention 


to deceive. 


< Tr 0ther v;or,]:r ^ tho defendant himself must know 

that the statement ic fo-io*-. ,, 

• e "’*31 say something that 

is contrary to what he himself believes. 

An ,ct is wilful within the context of the fraud 
|j COUntS lf Jt " don ° volunt:r 'ly and nurposely and with a 
|| 3D ° CtriC t0 dOCCiV ° defr ^' d *« T have defined those 


term: - ,. 


The reason the words "knowingly and wilfully" 


are In the statute Is to Insure that no one win be convicted 
of a crime because of mistake, inadvertence, carelessness or 


V 


\ 
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other Innocent reason. 

Here you should apply my earlier Instructions 
on what constitutes knowledge and vi.11 fulness. 

In this sense you must consider what was the 
intention and purpose of the defendant In the transactions 
Involved In the alleged scheme to defraud. Wan he engaged 
j, knowingly in the scheme to obtain money or property by 

| fraudulent men - nG? And If so, were the U.S. mails used to 

|: execute such design and purpose? ’ 

Tha offenses depend largely on a state of mind, 
and 't ’s for you to determine what that state of mind was, 

I whether it w s an innocent one on the part of the defendant 
or -whether his acts were done knowingly with an intent to 
defraud and to deceive. 

I*, is not sufficient for the government merely 
to prove that the defendant conducted business in an im¬ 
provident or even a reckless manner. It must be shown beyond 

! a reasonable doubt that his Intent and purpose was to deceive 
and, two, to defraud, 

!“ you find that a scheme to defraud existed, 
j ' :hon mur?fc next consider as to each defendant whether 

he devised or intended to dovl-e the scheme charged or whether 
he aided, assisted, joined, as-o-iated, or participated in 
the sphere, knowing U* meat nd on j natives. 


/ 
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In this regard you need not find that the 
defendant participated in each separate act or transaction 
or even that he knew of every transaction involved the 
scheme. Tf and when the e x1 „ ;;enc . of the Krh „ mc charp;ed 

in the indictnent and the partietpatlon of any or all of 
the de-erdarts in such a scheme has been found, then the 
acts done and the statements or omissions of any person 
-ound by you so he a party the scheme, whether or not 
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"hM n:i:"n'" [tnj in furtherance 


■3' milur-ly, mailing caused by one of the 
defendants in furtherance of the common scheme binds any 
defendant whom you find to he a oarty to the scheme. 

You must n^-:t deckle whether- any one of the 
defendants used or caused to be used the mails of the United 
States an effectuating or attempting to effectuate the 
scheme charged. 

for- e .v-nnos* 0i - preventing the .malls 


r. 
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t 4 


rrom hei nr; used as lirb-’nrni-" t 

J- t. Jmnnt., of schemes or artifices 

or to crtrry the. into erect that those laws were passed 
by Congress, Thus, the offense chafed in these counts is 
I complete when a sche*. and an Intent to defraud exists 

and an ati.emot is made- i, 0 H -n u 

° fi-.irueo the scheme by knowingly 

urinf or caus 1 n the rnUci 

nite.l ..tates mails to he used, regardless 

of whether the use of the malls was or was not a part of 

the scheme originally, and regardless or whether or not 

the matters Placed in the mails were effective to accomplish 

that Purpose, so long as the use of the mails was closely 

related to th.r ob/e-i..-; of the scheme. 

Tt not nncesnvy for tne government to prove 
that the defendant actually placed any letter in the mall. 

It is sufficient If the defendant caused a mailing to he 
made in furtherance o- the scheme. 

If the defendant took steps which he knew or 
could reasonably have foreseen would naturally and probably 

-he joe o, the mails, then you may find that lie 
caused the wills to be used, and It is sufficient If the 
letter., or eon! i relat ions or documents had been mailed by 

agents or employees of the defendant in furtherance of the 
scheme lo defraud. 

If the matter is nailed in execution of or by way 
of an attempt to execute , scheme to defraud, an offense is 
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committed under the .nil fraud law, and » ls immaterial 
to Whom the mailing is sent. 

the malls ar-e used in connection with the 
hale Of securities, ou-suant to a scheme or artifice to 

j defraud, an o-fense ,s committed, and it Is Material to 
whom the mails are sen* 

' 

/according!/, it is not necessary that the mail 

matter be sent to the ocrson or persons intended to be 

defrauded, and it is suff i cient if • . 

-ncient if it i S mailed to anyono 

in furtherance of the scheme. 

E ™h s ^ic nse of the maUs in furtherance 

of the scheme to defraud constitutes a separate and distinct 
criminal offense. 

YO ' ! ™ St CORS!der “ U oP evidence and determin, 
whether you are satisfied beyond a reasonable doubt that 
the defendant caused the rails to be used. 

It. is not necessary that\he matter mailed contain 
in itself anything criminal or objectionable or any mis¬ 
representations or that it disclosed any fraudulent purpose. 
The matter mailed may be wholly innocent in Itself. All 

that is necessary Is that it be designed to aid o r further 
the execution of the scheme. 

Ti.ir, the nailing of stock certificates, eonfirmatio 
orders anl the like would constitute a violation of the mail 
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2 fraud statute, if the:, were reused hy the defendant and 

3 ” ere ,n f " rther,lnCe ° f -elated to the scheme. 

4 I Consider eanh of the securities f-.aud and each 

of the nail fraud counts and each defendant n~„ed In then 


separately. 


I Tt my hel ’’ deUbera, ions If .. oa approach 

8 I thC m ” fra "' 1 0O ’ mts ,n thls orders first you should conslde 
Whether there was a scheme to defraud. T f yon find that there 

10 ^ n0t ’ d, ’ 0r, your deliberations and acquit all of the de- 

11 f ' en ' 1 =-"ts named In all of the mall fraud counts. 

! „ If yo '' f!nti thac the evidence shows beyond 

13 | * doubt that there was a scheme to defraud, 

j ..hen you must C o on to decide whether the malls were used 


1 ° P cauned to he used Jn each of the mall fraud counts for 
“ I the purpose of executing the scheme. 

17 ! TC 

II as to any count you find that the nails were 

IQ 

no, used tor that purpose, stoo your deliberations as to 
19 4-U 

that count and acquit the defendants so far as that count 


20 


is concerned. 


21 ( 

TC as to any count you find that the mails 
'* £T 6 " Sed ° r c,usod to b * oseo Cor the purpose of executing 

23 

the scheme, then you still must determine whether each of 

the defendant* named m the count knowingly participated 

_ 1 


25 

" id 


In the scheme nr* devised tt himself. 


7 

./ 
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2 

IP you find that he did not devise the scheme 


3 

l or did not knowingly participate it, then you must 


4 

r °" '" :i !CTOnd "• reasonable doubt that 


5 

he did l;nowi*'" , 'hr dev’-r- t-i- ~ „ . 

" ■’ CV . W 0 whcme o~ knowingly participate 


6 

b3 7 

In the scheme, then von pr 1 v r-onvir* 4 - ui . , 

n ~ J conv ic.. hi:.' on that count. 


You should annlv i Up , _ 

■ ■ °-' nr * T3 nroach for the 


8 

J securlfclPS rr aud counts 17, lP iq ni 0 o oo „ oQ 

’ ’ -3 and 28 and 


9 

29. 


10 

K<m> co,mf3 S through lb, 1,: through 1 9 , S1 


11 

1 o 

, through 71, 28 f irou-h n . r ~ -, n 

° n i " bhnau-di 3 4, 77, 39 through 


12 

| 41 and lr > thronrh. J|h ni r -n ov , ...„ 

- the 3c, cndam;s named in 


13 

14 

i fchoR0 counts ( Itho.rwiii 'V'O t 

c.tual commission of the crime 

or as an .aider and a hr-tt <a • < t _ 

inct1 ° ° he pr>1 -o charged in each 


15 

16 

of these counts. 

’ 1 * 01 M ‘ *'C. a ld °r ab»t or induce 


17 

another person to commit * crime. Them, ls no D „ eclse rule 


18 

“ tD Khlt a0t * defenda " t berrom in order to be an 


19 

alder and abettor. Any p«, M , v ,ho voluntarily takes an 


20 

active nart in Promoting raMim..i„ e the commission or 


01 

21 | 

22 

23 

1 er, ° e ' V ' !th O.’ the unlawful purpose, bears the 

same responsibility under the a3 nn , : who co „ Us ^ 

crime directly. Before you can convict a defendant for 


24 

25 

aiding and abetting, however, you must find that the crirc 
commit..od \. y rone nr-.-on. and that the defendant 
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consciously and knowingly associated himself with the 

criminal venture and with the Intent that his conduct would 
holn i * r» success. 

You must be convinced beyond a reasonable doubt 
that h* was do 1 ng something to promote or to forward the 
crime of' the other person, that he was a conscious, know 1 nr; 
assistant or participant rather than a mere nystander oc 
spectator. And you must find that be had a stake m its 
outcome and In Its success. 

\ defendant Is criminally responsible If you 
find beyond a reasonable doubt that he knowingly and 
intentionally commanded, requested, encouraged, promoted 
or aided another in planning ou committing a crime. 

It Is essential that he knew of the criminal 
purpose and Intended his Participation to aid in its 
accomplishment, it is not necessary for the government to 
prove that the defendant profited in any way from the crime. 

It is enough that he knowing ly helps the success of the 
criminal venture. 

At his point. we will take a very short recess 
and T will then discuss the remaining count, the conspiracy 
count, with you. 

Don't discuss the case among yourselves at this 



25 


time 
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(Recess. ) 

TirK COURT: All right, v:e will now discus: 


the conspiracy count, count 1 . 


.nuid you rr., d count 1 up to the overt acts, 


please, Mr.Barrett. 

• f’RKRK: INTRODUCTION 

The Grand Jury charges: 

U At a] 1 relevant tines Tioneer Development 
Corporation (“Pioneer”) wan a dormant corporate “ sheU “ 
Without tuh.ur.ant,a! assets. Ac or .Irnuary, 1969 approximately 
900,000 shares of Pioneer or re out.stcndln e and there was 
no active market Jn the stock. At no time either prior 
to or durlnr the activities described herein was there filed 
with the united .States Securities and_Exchance Commission 
("s-"") any registration statement with respect to any 
Pioneer stock '.rued or offered to the public. 

A. alx eleven., times, the defendants BURNEY 

act™ (''actio::") and MICHAEL CLECC f'CLKCO") were business 
nartnens. 

* alT r " levn - r{: times, JOSEPH fZZKRONE 
("Avy.fflow:") wan the named principal of Karen * C o., 
a New York broker dealer. 

1 °‘ Icvan tines, the defendants H 017 APB 
FIHKKT,STEIN, 0 '!:/;» Hoho-t ttow.-rd Oi-tl)), ALAI! SEC At, 
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(".'VOAT," ), nnd EDWARD ZUI3r-T» ("ZUT'ER'M wot 
cp, n loved. 


r-e not regularlv 


At all relevant times, RICHAJ^ MCKTBBON 

( ,, *»r*v t T! '•n.y r" \ . 

I Al ,, ,n colored at. the Riverside Hotel, Reno, 
Nevada. 

f . at all relevant timer,, ANTHONY 1 CAP.DIN 0 

("OO.nnnTNo-) wan employed by Eoley.« department Stores, 

Hour ton. Tr---, ^ 

'* rnlS Tntroduetlon Is hereby Incorporated 
and realleged In each count of this Indictment as if set 
forth fully therein, 

count one 

The Or,and Jury further charges: 

T• ^he Conan1racy 

1 . "’ro:n on or »hout August i, 1968 up to and 
lneludlnc Dooo»bor 31 , 1070. the Ho.,thorn nistrlot or 

l,eu ork and elsewhere, the dependants ACTOM, AZZEROMS, CLE( 
Ha;ARP, k-oKT-o-,. e 0srnT .. Ot rMl , ind „ mm and 

Aaron, Will,,- Haney, heonard Clone, Michael Oarnder, Mlchae 
Hnvrrnko!, Mho,don Lamb, odd;.. Le vlne , p on Roi;s> stMpt * 

>Mrfnan ' Sn " Shepherd, named herein ns co-conspirator, 

h ” t nnl ' 18 dererel '" U! ’, ' >n ' 1 O,hor pornonv. to the Brand Jury 
knouo and ,mknn-s., -m a,:r,,. Iane„„., , nd „, of , 1n ,, ly 

001 ' ’ ' ' e ana ay-or. among each other to 


SOUTHERN oistpict court reporters U s COURTHOUSE 





JA1438 


j UhlO 


1280 


cornrit offenr.cn nyn Inst the t,„ U oH , 

° U.e fatted -fates as hereinafter 

set forth. 

* TT . ■: of tin- Conspiracy 

. r "ae object of this connnlraov «- 

1 rac -> <as to secure 

control of many thousands of rhv-r- 0 r ~ t r>^ 

■ o ->toe!- , never re^lsterejd 

Hip *! V n 

• • i-ne >n - in inactive „ 

° n * 11 corporation, 

namely Pioneer, the^ to .■'•i-ov.-i i 

t0 ' ■" Jjli5h a>i artificial market 

In -..ho r,cock through pr n 1^1,1, i ». ro , 

-..pula -tve devices. Including 

quoten n t pt , v , M ~n ^ 4 

1ril; *olected prlca. touting giving 

assurances against ir..--. „ v ,. ... 

' ...t lo... , „nd djrcetlrv- trader, and then 

flnaUy 10 SOU ’ ««<** “<« distribute this mreglstered 

ntoeh at ant, hlph n.., ccs , nurchasers and 

lenders 'n order to fraud -1 r-nt i,r ^k+ , 

irntiy .obtain many hundreds 

of thousands of dollars at their expense. 
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"III. The Jleans by W hic h t he Conspiracy w as 
Carried Out. 

"3. Among the means by which the defendants 
and their co-conspirators would and did carry out the 
conspiracy were the following: 

"(a) In early 1969, Acton would obtain control 
of the boohs and records of Tioneer, a dormant 
corporate shell without substantial assets and with 
approximately 509,000 unregistered shares originally 
issued and outstanding. 

" (b) The defendant Acton and co-conspirators 
Aaron and Casey would collect thousands of shares of 
Pioneer from existing shareholders at little or no 
cost through representations to the effect that stock 
remaining in the hands of the existing shareholders 
would increase in value. 

" (c) The defendants Acton and Clegg would 
become the 'Secretary' and 'President' respectively 
of Pioneer. 

"(d; The defendants Acton and Clegg would give 
the defendant Scnal approximate!” 111,000 shares of 
Pioneer stock, ad to which there was no registration 
statement on file with the SEC, l.o enable the defendant 

Sega! to create an .artificial market in Pioneer and 
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2 

to distribute all or part of said sv/tock to the 


3 

public. 


4 

" (e) The defendant Segal would transport the 


5 

aoproximately 111,000 shares of unregistered Pioneer 


6 

stock obtained from Acton and Clegg in interstate 


7 i 

commerce from Reno, Nevada to New York, New York, to 


i 

8 

create an artificial market in Pioneer stock and to 


9 

distribute all or part of this unregistered stock to 


1° 

the public. 


ii ! 

"(f) The defendants Acton and Clegg and co- 


12 jj conspirators Lamb, Shepherd and Ross would arrange to 

1 


,3 

place of insubstantial value of unproven worth into 


14 

Pioneer seme of which 'assets' would be misrepresented 


15 i 

by the defendants Segal and Levine, among others, to 


16 

investors and potential investors in Pioneer as having 


17 

| 

substantial value and proven worth. 


f 18 

" (g) The defendants Segal, Levine and Azzerone 


19 

would manipulate and inflate the price of Pioneer stock 


20 1 

by artificial means, including but not limited to the 


21 

followsinq : 


22 

"(i) The defendant Azzerone would cause Karen 


£> 

Company to open trading in Pioneer at $5 per share upon 


24 

instructions relayed to him from the defendant Segal. 


25 

"(ii) The defendants Segal and Levine would 


* 4 
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tout and make false and misleading claims about 
Pioneer to investors and potential investors to create 
an artificial demand for Pioneer in the market and 
‘•horobv cause the pric.. / rise. 

liii) The defendant Segal ;:ould cause people to 
purchase Pioneer through assurances, express and implied 
that, i e the stock went down in price he would cover 
the losses in order to create further demand for 
Pioneor in the market. 

"(iv) The defendant Segal would direct purchases 
and sales of Pioneor ong brokers so as to support the 
market in Pioneer. 

"(h) The defendants Segal, Acton, Clegg, 

Howard, Scardino, McKibbon and Zuber, among others, 
would sell, pledge and otherwise distribute and make 
use of unregistered Pioneer stock at artificially 
inflated prices for their own benefit and gain in the 
following transactions, among others. 

"(i) The defendant Segal would sell off through 
a nominee ace. -, at at Karen & Company in N’ew York 
11,000 shares of unregistered Pioneer stock at prices 
between $5-7/8 and $0-1/2 per share. 

"(ii) The defendant Segal would sell off 
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shares of unregistered Pioneer a stock at prices between 
$6-1/2 and $9 per share and 3800 shares of unregistered 
Pioneer stock at prices between $4-1/2 and $6-1/2 per 
share. 

"(iii) The defendants Scardino and McKibbon 
would sell off a total of 24,900 shares of unregistered 
Pioneer stock through accounts at Ilornblower, Weeks, 
Hemphill & Noyes in Denver, Colorado and would dis¬ 
tribute proceeds of these sales to defendants Acton, 
Clegg, Howard, Scardino, McKibbon and Zuber. 

"(iv) The defendants Acton and Clegg would 
sell off 1000 shares of unregistered Pioneer stock 
at T6-1/2 oer share through an account at Grimes Hopper 
and Messer in Lcs Angeles, California. 

"(v) The defendant Segal would cause Kelli, 
Jackson f. Scott, his nominee corporation, to pledge 
9650 shares of unregistered Pioneer stock as collateral 
for a loan at the Industrial Hank and Trust Company, 
Dverett, Massachusetts. 

"(vi) The defendant Segal would cause Kelli, 
Jackson t* Scott, his nominee corporation, pledge 
2000 shares of unregistered Pioneer stock as collateral 
for a loan at the Guarantee Trust Company, Waltham, 
Massachusetts. 
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" (vii) The defendant Segal would deliver 
2000 shares of unregistered Pioneer stock to Zachery 

Swidler to pledge as collateral at the First Israeli 

« 

Bank & Trust Company in Hew York for a $10,000 loan 
of which $5000 would qo to the defendant Segal. 

"fviii) The defendant Howard would sell off 
10,000 shares of unregistered Pioneer stock to co- 
consoirator Michael Karfunkel at $1-1/2 per share the 
proceeds of which would be distributed to Acton, Clegg 
and Howard. 

"(ix) The defendants Acton, Howard and Zuber 
would t-radc eft of f.000 shares of unregistered Pioneer 
stock f or 7 fur coats. 

"(i) The defenuant Zuber, representing the 
defendant Segal, would use threats of violence to 
recover compensation for the unregistered stock which 
had been sold into the market by the defendants 
Scardino and McKibbon through Hornblower, Weeks 
Hemphill f. Noyes in Denver, Colorado." 

Tlin COURT:" ^ount 1 of the indictment charges 
- conspiracy to violate the securities laws and the mail 
iruuu statute. 

One of the purposes of the conspiracy alleged 
in Count 1 w..;. t.o violate an anti-fraud provision of the 
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not nisleadina, or 

"(3) To enaaos in anv ac*, practice, or course 
of business v.+ ich op®rat®s or would op®ra-e as a fraud 


,1 

j. 


or d f 'C''i - unor an'- p*- 

r^or., in corn" 

ctior wi-h the pur- 
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chase or sal*-* of anv 

security." 
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li 


rn ccnncc-ion 

with -bj. s obirct of the corsniracv, 

8 

1 

| 


fov°rrmr-n- poin — s —g ■ , harc~ ♦-tTf- 

ther® was an anre®- 
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-ha- if ? n nnl ormrol 

-h® marl'-w ir 

nion®er and mov®d un 

in 
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price, and fi r, (l 

• ’• H I jl POt ';n 1 
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1 • 1 1 •:«. points -o the chorea tha- 

11 | *>« '<»•' t-ll I'ion*..- «*oc»-, an** -ha-- Howard 

I ' 

14 | and 7uh«r was sent -o r-covar money f ron McKSbhor. and Scardino 

15 j for sellincr aoainst Seal's wishes. Th® novernment contends 

16 j that the evid®r.c® shows the aliened aor®em®n- and Howard’s 

17 and Zub-r's awareness this nnr-en-rt. it is for vou -o 

18 decide whc-b-r either o* -bo charo®s ar® shown in -be ®-id-nce. 

19 | T * vou -h°r" was such an. aor oo nprf to sell 

Horror foci- ir *n. v- s t t hr .. would Unit t„„ 8upl)lv p . ,» oey 

li 

ar ' nc -' nrnc-ir-; and course o' business" which would 

OO 

)i on ° raf ''’ a 'rand or d®c®i-" unor irrocenf- irv«stors in. Pioneer 
23 I because i- is desiern®? to crea-e and maintain on artificial 
2-1 IJ market. 
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2 

circumstances, not misleading in connection with the 


3 

I n u r chase and sale of securities. What is left unsaid 


■1 

about a company is often lust as important to an investor 


5 

1 

a s wha t v:as sa i d . 


6 

| _ 

count 1 also charges the defendants with con¬ 


7 

t** 

spiring to violate the Securities .Act by selling unregisterec 

1 j 

1 

8 

9 

oto_,. Oi ioncor and bv schemes to defraud involving the 
use of interstate wire; and the mails. w c have dis- 

1 

10 

i! , lt 


11 

1 ' 1 1l ' d ' * * ''"d i v/ill nrii repeat then 


12 

in order t > convict a defendant on the con¬ 


13 

• 


spiracy count. Count 1, the Government must prove to your 


14 

satisfaction beyond a reasonable doubt each cf the follow¬ 


15 

ing three facts: 


16 

I 

(1) The existence of the conspiracy charged 


17 

in the indictmon t; 


18 

1 

That the defendant whom you are considering 


19 j 

joined the conspiracy with knowledge of its unlawful 


20 

1 

purpose ,* 


21 I 

13) That a: least one overt charaed in the 


22 |j 




indictment was committed bv any conspirator, whether 


23 i 




or not a defendant on trial, during the existence of 


2! | 

the conspiracy ml in furtherance of it", objects 


25 i 



1 

and pur post a. 
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The first element which von must determine is 


3 

whether the conspiracy charqed in the indictment existed. 


4 

Now, what is i conspiracy? A conspiracy, for 


5 

our purposes, is simply a combination or an agreement among 


6 

two or more people to accomolish an unlawful ourpose as 


7 

charqed in the indictment. The crime is complete when the 


8 

unlawful agreement is made, whether or not any of the unlaw- 


9 

ful purposes arc ever accomplished. 


1 

10 ! 

Here, whether or not a defendant actually 


n | 

violated the Securities Laws or the Mail Fraud Laws, the 


12 

crime is complete once the illegal agreement is made and 


13 | 

any member takes any step in furtherance of the purposes 


14 j 

of the illegal agreement. Thus, a conspiracy is a kind 


15 

of a partnership in criminal purposes in which each member 


If, 

I 

becomes the agent of every other member. 


17 

i 

The gist of the crime is the combination or 


18 

1 

agreement to violate the lav/. This does not mean that 


19 

two or more persons must meet and sign a formal agreement 


20 | 

or that they must sit down and agree in so many words on 


21 

what their unlawful scheme is to be or on how they are 


22 ; 

going to carry it out. When persons enter into a 


23 

combination or agreement to violate the law, much is left 


24 t 

to implication and to tacit understanding. 


25 1 

I 

|| 

Conr.nirators do not loudl - ' nroclaim their plan 


! 

SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 

FOLEY S OU ARE NFW VOPN M V C C\ T.ICRA 


< • I' 







4 


jA1449 


1290 


16 ,! 


or make public their purposes. The very nature of the 

consniracy usually calls for secrecy in its origin and in 
its execution. Thus, it is sufficient if two or more 

I 

! persons in any manner or through any contrivance, imoliedly 

i 

| or tacitlv, knowinglv conic to a mutual understanding to 
accomplish a common and unlawful purpose. 

The first element, the unlawful agreement, is 
satisfied if you find beyond a reasonable doubt that at 

i 

j least two people, whether or not the two people are among 

I 

the defendants now on trial, intentionally combined or 
agreed to violate the securities law and the mail fraud 

1 aw. 

I 

i'ron the point of view o the law, there is 
danger to the Public when two or more people combine to do 

1 

something that is unlawful. Because of this, a conspiracy 

i 

to commit a crime is in itself a distinct crime, separate 
and apart from the crime or crimes i.hich it is the object 
of the conspiracy to accomplish. Thus, a conspiracy 
m."P’ ,.e found to exist, although the purposes of the con- 


spiracy arc never accomplished. 


Proof, however, of 


t*ie accomplishment of the objective* or purpose of the con¬ 
spiracy is the most persuasive evidence of the existence 
of the conspiracy itself. 

At this point 1 mist remind you that the indict- 
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its operation:', or pari. ic: i »vt ted in all of its transactions, 
does not mean that one* over iL 1 conspiracy did not exist. 

Nor does the fact that a defendant mav have chanced roles 
within the conspitaev or > , i u ..i at .• different time or 
drooped out mean one overall conspiracy did not. exist. 

You should, therefore, consider all of the 
evidence bo '. ir.q upon the noroement or understanding, if 
any, among the realties.. If you find that instead of one 
overall cons: .jracy, there were separate and independent 
agreements unrelated to one central elan or scheme or 
common purpose, you must conclude that the Government has 
failed to r.rove tile single -.nspiraey charged in its indict 



ment and acquit all of the defendants. On the other hand 
if you find that there was one common understanding or 
agreement linking the separate acts of various individuals 
ton*, then for the same unlawful scheme, plan and purpose, 

SOUTHERN DISTRICT count reporters u.s courthouse 
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then you should find a sinqlc conspiracy. Such a con¬ 

spiracy may l>o shown to exist if you find, bevond a reason¬ 
able doubt, that, two or more of the* defendants in some way 
or manner carte to a mutual understandinq to accomplish the 

broad objectives set out in the indictment. 

The counts of the indictment charqe that the 

acts involved occurred on or about certain dates. It does 
not matter if a specific transaction is alleged to have 
occurred on or about a certain date and the testimony 
indicates that, in fact, if vou find that it did occur, it 
was on another date. The law only requires a sub¬ 
stantial similarity between dates alleged in the indict¬ 

ment and the date established in the testimony. 

You will recall that the second element is that 
the defendant joined the conr.Diracy with knowledoe of its 
unlawful purpose. When T say "joined the conspiracy," 

I do not mean that the defendant has to file an application 
for membership. Before one can be found to be a con¬ 
spirator, however, he must know of the consniracy and 
voluntarily and. knowingly join in the venture with an 
intent to join with others in violating the law. He must 
f.nowingly promote or assist the scheme or have a stake in 
its outcome. 

You will note that in describing the elements 
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2 i; 

3 

4 

5 

6 !| 

i 




9 I 1 

10 I 

11 { 
i2 : 

■i 

l 

14 

15 ji 

16 |j 

[ 

18 

|| 

19 , 

20 I 


21 ,1 


22 

29 

24 

25 


of the crime, I have said th.at the defendant must have 
acted knowinaly, will l'v and intentionally. You v;ill 
also note that the indictment says the defendants acted 
unlawfully, wilfullv n.-id knowinuly. This moans that the 

defendant must have known v.hat he\as doing and that he 
consciously entered into the unla\;ful scheme, in short, that 
he must have guilty knowlod' e that he is joining with others 
to violate the law. I refer you to my earlier instruc- 
tioi on the suhj ct of knowledge and wilfulness and 
charge vou to apply them here. 


The mere fact, however, that a defendant may 
be present at meetings, or unwittingly a3sis.s a venture 
without knowing its illegal purpose, or associate or have 
a friendship or innocent business dealings, or even conduct 
an isolated transaction in Pioneer stock with members of 
a conspiracy, .is not, in itself, enough to make him a 
conspirator, unless you find beyond a reasonable doubt that 
he knew of the conspiracy and intentionally joined the 
venture with knowledge of its unlaw il purpose and with a 
stake in its success. 

In decidin --1 whether a defendant joined the con¬ 
spiracy, vou must base your decision not on what others 
may have said or done, bui only on what the defendant him¬ 
self said or did. In c 1 sc;: words, on the question of 


•if - 
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membership ii. a conspiracy yon can only consider a 
defendant's own actions, his own conduct, and his own 
statements. 

If vou fi-.ci, hov;ever. that a defendant did join 
the conspiracv, then he is )ound by what others and and do 
in furtherance of the venture, even though he is not 
present. Each conspirator, you will remember, is the 
agent or partner of c’s.ry other conspirator. 

One who knowingly and wilfully joins an existing 
conspiracy is charged with the same responsibility as if 


he had been one of the originators. 


Those who come in 


later with knowledge of the aims and purposes of the con¬ 
spiracy and coooerate in a common effort to obtain the 
unlawful result become parties to the conspiracy. All 
the conspirators need not be acquainted with each other. 
Thov may not have previous!v associated together. They 


18 i 


may not know the identitv of the other parties. One may 
become a member of a conspiracy without knowledge of all 
of the details or all of the operations of the conspiracy. 
One defendant may know only one other member of the con¬ 
spiracy, yet if he knowingly cooperated to further the 
illegal object of the conspiracy, with knowledge that 
others have combined to violate the law, he becomes a 
member, although his role ray be only an insignificant or 
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subordinate one. 

Yon v/ill recall that the third element of the 
crime is the commission by any conspirator of at least one 
overt act in furtherance cf the objects of the conspiracy. 

"Overt Act" moans an act committed or caused to 
bo committed by any • e dv of the conspiracy in an effort 
to accomplish s me object or purpose of the conspiracy. 

The reason the law requires an overt act is because a 
person might agree to commit a crime and then change his 
mind. Therefore, 1efore a defendant can be convicted of 
a ronspi rac v , one or. more o r the conspirators must have 
taken at least one step or performed one single act which 
moved directly toward carrying out the unlawful intent to 
commit the crime. 

"he Government in the indictment here alleges 
five overt acts, which you will read, Mr. Barrett. 

THE CLERK: "IV. Overt Acts 

"4. In furtherance of the said conspiracy and 
to effect the objects thereof, the defendants and 
their oo-.a in..pi rat oi s committed the following overt 
acts in the iioul hern District of Mew York and else¬ 
where : 

"(1) In of about October 24, 19(19, the 
defendant Segal transported approximately 111,000 
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1 ran 

shams of Pioneer stock to New York, New York. 

"(2) On or about October 20, 1969, the 
defendant Azzercne sinned an application form with 


n 


fi 


8 

9 
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11 


10 

11 II 


I 

12 

13 I 

14 


15 


! 

16 

17 

18 

19 

20 


21 


23 


24 


25 I! 


t :.a* > /i!’l Onotat-on bureau t ’ Pink Sheets *) to 
quote Pioneer at $5 bid and $6 asked. 

"( >) On or about October 31, 1969, the defendant 
Nopal caused 20, r 00 shares of Pioneer stock to be 
delivered to Orvis Brothers f. Co., New York, New York 
for sale. 

"(4) On or about November 7, 1969, the defendant 
Scardino flew to Tucson, Arizona with a stock 
cor t i ficate. 

"(5) On or about November 10, 1969, the 
defendant McKibb >n flev/ to Denver, Colorado with a 
stock certificate. 

",(6) On or about November 18, 1969 the defendants 
Scardino and McKibbon went to a broker in Denver, 
Colorado to pick up nrocceds of a sale of Pioneer 
s tocl:. 

" : 7) On ol about December 10, 1969, the defend¬ 
ant MckibLon delivered 13,000 shares of Pioneer stock 
to a broker in Denver, Colorado for sale. 

"(91 In or about December I960, the defendant 
Lfe ino i ado :al. and riisleauiaa statements in connec- 
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tion with i ioneov in Mew York, New York. 

( 1 In oi about the end of Decenber, 1969 

or e “ v1 -' 1 ’nuary, 197:), the defendant Clegg in Lon 

Anodes, C lifornia had a long distance telephone 
conversation with the defendant Segal in New York, 


New York. 


25 ; 


"(LO) in oi- about the end of December, 1969 
or early January, 1970, the defendants Acton, Howard, 
McKibbor, dcardino and Huber met at the Holiday Inn 
In lon^, Nevada. 

"(11) On or abort January 10, 1970, the defend¬ 
ant.:, Acton, Howard and Huber delivered 6000 shares of 
I’ioneer stock to Allen Orant in New York, New York. 

"(12) On or about February 24, 1970, the defend¬ 
ant Howard delivered 10,000 shares of Pioneer stock to 
Michael Karfunkel in New York, New York. 

’ l.acli of the mailings and interstate wire communi¬ 
cations nlleqod in Counts 5 through 46 of this indict¬ 
ment ari' rex ated and realleged herein as overt acts." 

i; foiiRT: rhe I'.ovornmont must prove to vou 
beyond a reasonable doubt that at least one of the overt 
acts just read to you was committed by one or more of the 
conspirators whether or not the conspirator who committed 
the overt ad .s a defendant now on trial, and that the 
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act was done in furtherance? of the oiraev and in the 

Southern District of New York, and for our purposes the 
Island of Manhattan suffices as the Southern District of 
New York, a 1 thou h it extends beyond that. 

I i this connection, you need not find that all 
the defendant committed an overt act, or that all of the 
overt acts ware committed. One overt act by any one 

member of the couspitaev, whether or not such a member is 
a defendant, j.s sufficient. 

You must consider each defendant separately. 

If you find that the Government has r ailed to prove each 
of the three elements of the crime of conspiracy beyond a 
reasonable doubt as to the defendant whom you are consider¬ 
ing, then you should return a verdict of not guilty as to 
that defendant on Count 1. On the other hand, if you 
find t! it; the Government has proved all three elements of 
the crir.j cd co;ispirno*' beyond a reasonable doubt as to the 
defendant when v'ou arc considering, then you should return 
a verdict, of guiltv as to that defendant on that count. 

No’.; that ' have instructed you on the law of 
conspiracy, there is another alternative basis upon which 
you may convict a defendant on Counts 2 through 14, 16 
through 19, 21 through 2 3, 22 through 30 , 32 through 34, 

37, ZD thrown 11, a.id 4 J t hrough 4 7, even if you find 
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that the defendant whom you are considering did not person¬ 
ally commit the crime charqed in each of those counts. 
Remember, I told you that once a defendant knowingly joins 
a conspiracy, ho is responsible for all the acts of the 
other members ol the conspiracy done during the existence 
of and in furtherance of the conspiracy. 

Therefore, if you find beyond a reasonable doubt 
that the offenses charged in each of those counts were com¬ 
mitted bv another person or persons who was a member of 
the aliened conspiracy, that the defendant under consider¬ 
ation by you was then also a member of that conspiracy, 
that the acts which constituted those offenses were done in 
furtherance of that conspiracy, and that the defendant 
might reasonably have foreseen that those acts would be 
done, then you may find that defendant guilty, of the crimes 
charged in Counts 2 through 1-1, 16 through 19, 21 through 
23, 28 through 30, 32 through 34, 37, 39 through 41, and 
43 through 45. 

Obviously, as I told you earlier, you will have 
to consider each defendant and each count separately in 
this connection, as well as in all others. Even though 
the defendant whom you are considering did not otherwise 
personally participate in the acts constituting those 
offenses or did not h« ve knowledge of them, he can be 
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found guilty of the crime if the acts were done in further¬ 
ance of the objectives of the conspiracy of which he was a 
knowing member. 


You must consider each defendant and each count 


separately. 

With rcsnect to Counts 2 throuqh 14, 16 throuqh 
10, 21 throuqh 23, 28 through 30, 32 through 34, 37, 39 
through 40, and 43 throuqh 49, if you find as to the count 
that you are considering that the Government has failed 
to prove beyond a reasonable doubt as to the defendant 
whom you are considering any of the elements of the crime 
charged in that count as I have defined them, and has failed 
to prove that the crime was committed by another member or 
members of the conspiracy in furtherance of the purposes of 
the conspiracy of which the defendant whom you are con¬ 
sidering was a member, and has failed to prove that the 
defendant whom you arc considering aided and abetted the 
commission of the crime bv another, then you should find 
that defendant not guilty on that count. 

On the other hand, if you find as to the count 
which yon arc considering that the Government has proved 
beyond a reasonable doubt as to the defendant you are con¬ 
sidering, each of the elements of the crime charged in that 
count as J have defir-: d thorn, or has proved that the crime 
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was committed bv a inenl or or members of the conspiracy of 
which the defendant whom you are considering was a member, 
or has proved that the defendant whom you arc considering 
aided and abetted the commission of the crime by another, 
then vou should find that defendant ciuilty on that count. 

You are instructed that the question of possible 
punishment of a defendant in the event of conviction is no 
concern of yours and should not in nav sense enter into or 
influence your deliberations. The duty of imposing 
sentence in the event of a conviction rests exclusively upon 
the Court. The function of the jury is to weigh the 
evidence in the case and determine the guilt or innocence 
of the defendant solely upon the basis of such evidence. 
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Whan you retire to the jury room, treat one 
another with consideration and respect, as I know you will. 
If differences of opinion arise, your discussion should 
be d.i unified, calm, intoll ia^nt. Your verdict must be 
based on the evidence and the law, the evidence which was 
presented in this case, as you remember it, and the law 
ns I have given it to you in this charge. 

Mow, in that connection, there are a number of 
exhibits here and the court will send them in to you as 
soon as we .are able to assemble them, after you have 


retired. 


There has been sane suggestion here that you 


could have testimony read to you if you want, and youmay. 
If vou want romo testimony, the court will direct the 
court reporter to read it to you. Dut exercise some 
restraint in that matter. You should try to remember the 
evidence. Tr you can't remember it, perhaps one of your 
fellow jurors can, and he can refresh your recollection or 
3t. But, if in the end you feel that you must have some 
evidence road to you, some testimony read to you, send 
a note through your foreman, and please try to pinpoint 
what, you want, because you must hear the evidence, the 
testimony both on direct and on cro^c-examination that 
pertains to the subnet in ■ hich you are interested. 
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Nov;, you are each on tit led to your own opinion, 
no juror should acquiesce in a verdict against his or her 
individual conscientious judgment. Nevertheless, I would 
point out that no ore should enter the jury room with such 
pride of opinion that no ml tor how convincing the argument 

of a fellow juror or jurors he would refuse to change 
his mind. 


Discussion and deliberation are the very heart 
of our democratic and jury process, and your deliberations 
should be approached in that spirit. Talk out your 
differences. Each of you should, in effect, decide the 
case for himself after thoroughly reviewing the evidence 
and frankly discussing it with your fellow jurors, with 
an open mind and with a desire to reacn a verdict. 

If you jo that, you will be acting in the true, 
democratic process of the American jury system. 

There are ]' or you on this jury. The alternates 
will be excused with the thanks of the court before you 
retire for your do liberations. Any verdict must be the 
unanimous verdict of all of you as to each defendant on 

each count, and it; must represent the honest conclusion of 
ench of you. 


I submit the case 
that you wil] fully measure 


t.o you v;ith every confidence 
to t ;.o oath which you took 
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2 

as members of the jury, to decide the issues submitted 


3 

to you fairly and impartially and without fear or favor. 


4 

Now,members of the jury, if you find that the 


5 

government has failed to establish the guilt of any defendar 

it 

6 

beyond a reasonable doubt, that defendant should be acquitte 

a. 

7 

If you find that a defendant has not violated the law. 


a 

you should not hesitate for any reason to render a verdict 


9 

of not guilty as to him. 


10 

But, on the other hand, if you find that the 

1 

11 

government has established the guilt of a defendant beyond 


12 

a reasonable doubt, you should not hesitate because of 


13 

sympathy or any other reason to render a verdict of guilty. 


14 

I will give your foreman a form for returning your 


15 

verdict, and you will write — it is simply a line as to 


16 

each defendant on each count — either guilty or not guilty. 


17 

and then you will bring it with you in open court. 


18 

Are there any exceptions, gentlemen? If so. 


19 

I will hear you at the side bar. 


20 

MR. DOYLE: I have same, your Honor. 


21 

(At side bar.) 


22 

THE C'TT^T: Lot's try to go ip order and let's 


23 

try not to be repetitive. All right. 


24 

MR. DOYLE: Your Honor, I take exception to 


25 | 

1 

that portion of your Honor's charge in which your Honor 


' 
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stated the government 's c ontention that there was an 
agreement not to nail without, also stating the defendant 
. egal s contention that there was no agreement, not to sell, 
particularly in light of the misleading statement made in 
the government summation that I had not addressed myself 
to chat issue wh°n, in fact, it is a hotly contested issue 
in the case. 

(ovc.-j roa r t.! 

T! ."'ocinV: I neglected to charge you that the 
defendmts assert and allege that there was no agreement 
and contend Mint there was no agreement not to sell in the 
west. 

(Picle bar.) 

.Mr.. POyr.E: Thank you, your Honor. 

I-’b. Kl’RSCHNERsWith respect to that, your Honor, 
we would request that the jury be instructed that if they 
do believe that there was an agreement not to sell, that 
defendant 7.uber must have known the reason for the agreement 
which was that that agreement was to deflate, depress tha 
stock. 

THH COURT: No, I note your exception and decline 
to grant that request. I th'nk X hrve covered that adequate! 

T' * 5 • v " r ” *-<’hnir..» subj v. - a -just ? tart shooting 

* i 

from ‘hr- hi*-- n ’t ’ ! - o<; • to-.- r that you make a 


soil) MliHN OISTHICT COIM T Hl'PJI.fl >«' II , c OJRT hO'Jil 

» oi.rv s« u * m ni» v iih n , 


11e)i> 








II 


II 

n !' 


12 


1G l 


21 1 


o., ! f 

— * n 
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mistake. 


>'R. KIRSCITNT": Tn addition, you left out the 


words in the accomplice instruction and said, "if you 


believe the testimony of rn accomplice, that is sufficient 


to convict," without indicating "belief beyond a reasonable 


doubt 


■ : ou don't, have to believe it beyond 


a reasonable drubf. Thrt is not. the law. 


^ ‘ ‘ * *' * ,r would also renew our request 


that defendant 7,uber is not being charged hare with 


possession of a our. es th- court indicated with respect 


to th 0 — 


lift. CaiRT: I will charge them on that. 


(Open court.) 


THF, CfXJET: best there be some confusion, the 


defendant Zuber is not charged here with possession of a gun, 


That testimony relating to the gun bore only on whether 


there was an overt act by Zuber in furtherance of the 


oh-jnets of the conspiracy. 


(ride bar.) 


TTtt C'lTRT: V. f satisfactory 


MR. KlftSClftTRV: yes, your Honor. 


Tr. addition, ”';h -ospect to the instruction 


on tb« 


--il fraud, the court indicated that participation 
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n ji 
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14 

15 

16 
ft 
18 

19 

20 
21 
22 
23 


24 ! 

25 


jkh6 

ill the nail fraud situation could be done knowingly and 
1 believe the court omitted the word "wilfully" with 
respect to the mail fraud. 

THM COURT: I don't think I did. If I did, I note 
your exception. Certainly the subject of wilfulness is 
all over th-"* charge. 

MU. V i'RSr'LTCR: in addition, your Honor, we would 
take exception to the end of the cojtt's charge with 
respect to the Pinkerton problem that we had discussed 
before, liability for substantive of f ensescommitted prior 
to joining. 

THJ' COUFT: I note your exception. 

MR. DOYLE: Judge, there is one other problem. 

I amnrlvised by my client that some of the jurors stated 

that they didn't hear your Honor's first statement to the 

\ 

jury that you made from over here at the side bar about 
our contentions, so perhaps the reporter could read it to 
the jury to make sure they heard it. Some jurors indicated 
they didn't h^ar it. 

court.) 

TK'., crxJRT : The first thing I told you r. ince we 
have been at the side bar, I didn’t toll you that the 
defendants contend that there was no agreement between 
Clegg and Ac t ap. r.ot to rr. 11 in tnr west or even if there 
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2 

w*re such r.n agreement, that they did not know of its 


■J 


3 

oxistnnre. rhat is their contention. Whether that is so 




4 

is for you to decide. 


- 


5 

(E ide bar.) 

1 




G 

1 

’HIT COURT: Any others? 




< 

f «nEEMP.FnG: Your Honor, I think it was covered 




8 

by Mr. I\irr?o:iner, but out c ‘ an abundance of caution, we 




9 

want to trim exception to that portion of the charge which 




10 

basically summarized that the government's version, the 




11 

government's contention is that the facts show that Zuber 




12 

had knowledge of the purposes of the conspiracy when he 



1 *1 

13 . 

joined it, without our statement to the effect that the 



* 

14 

r > 

defendant Zuber has the contention that he did not have 

\ 


? * 

*• 

15 

| 

knowledge of the purpose of the conspiracy when he is 

* 


fa* 

1 

f 

j * • 

alleged to have joined it. 

* 


* 

1: 

i 

THU COURT: I deny it. Note your exception. 



4 A 

P 

MR. NEWMAN: For the record, I except to those 




19 | 

portions of the charge that counsel for defendant Zuber 




20 : 

objected to as they relate to defendant Finkelstein. 




21 i 

•HTH COURT: Note your exception. 




22 ! 

:iR. PAPE: For the purpose of the record I also 



’ • 

28 

jtMn. 



1 . 

A 

# 

24 i 

THE CCKTRT: Note your exception. 



' . A 

25 

(Op;-n court.) 



t 

< i 

« 
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TOE COURT: The alternates are excused. 

Swear the marshal. 

(Marshal sworn.) 

THE COUHT: I will send two copies of the in- 

diCMent ln ”'- ,raUSe 1 knCT ' vou vork on opposite sides of 
the table. 

(.Tury retired at 4:30 P.M.) 
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! • fi’*EENBP.RG: ’jay I Make inquiry as to the 

hours the court will be sitting? 

THE c. (XiRT: You will have to ask the man upstairs. 

I don't know. Only he knows what they are going to do. 

| ( f :J e will just have to see how it goes. I don't know 

The jury roar be in — they may be in in half an hour. Who 

i 

knows? or they may bs cut until 10 o'clock. They may give 

I 

Us a bar exam. You never know what juries are going to do. J 


in ' 

ij> We will have to see hov it goes. 

'• A, . 

, :<i > 1 obviously don't intend to sit all night, but 

' n u ' i • ‘ J 

. s> * 1| ^ would sit reasonably late, and if they are too late. 


> „ *v V li ■>* 


.5 J* 

M 1 ' 


iN t • 

we will ^are to sedruester them for the night. r 

> 

* > 

MR. NEWMAN: If your Honor please, may I have 

. . ' ■ 

permission to be in the 25th floor in the library, in this 
building? 

TI'*' rr * T LT: Mr. P-arrett, can you telephone the 
25th floor from here? Are you able t.o?That is all I want 
to know, in the library? 

THE CLERK: Yes. 


t; CQIRT: Can you tele oh one the library on the 


25th floor^ 


* 23 


THE CLERK: Yes. 


TH 1 ' CfXTRT: Yes, you may, 

MR. II' :WMAM: Thank you, your Honor. 


, r 

■ ic . 

♦ .Vo 


t *• . 
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May I also, your Honor? 

THF COURT: Yes. What time does the marshal want 
to take them out to dinner? 

TIT: CLERK: You have to make arrangements, 6, 6:30. 
7 , TUT cajRT: Well, the clerk will know when they go 

out. You have have to check with him. All right? 

'• . MR. PAF-Er Yes, sir. 

•; - *■ 

. ; S.V’k COWT: i would sbnd there out prrebably 

/ whatever the rearshal “Bays on that, but 1 Vouldn't 

longer the* no hour, an hour and 15 minutes, if i ' 

I l^e you to )>a around because’heaven 

I* '£ #£7 I.- . '*V , ■ 

ateJ 


) ..#«r»Jsj!lrhat they rr,(& .ask in this case. 

• V . • 

, 1 n ' aSt ' S<v - ^ntlomen, it was a very pleasant 


trial and a difficult case, and it has been a long while 
since I have had across the hoard such fine lawyers on all 


^ides. it was just ere at. 

t • • 


ONLY COPY AVAILABLE 


• MR. KIRSCHNKR: Thank you, your Honor. 

MR. DOYLE: Thank you, your Honor. 

? ? 

MR. PAPE: Thank you. 

•MR. WALKER: Thank you, your Honor. 

(Recess.) . 

, ♦ 

, (In robing room.) 

i 

, ^ TIG- court: One of the jurors says she has a young 

, ch **j^ at hr T nnd ’ has no one to care for her. We will teve 

v y :• v- 1 

>i*J.’4. ' ,v . /. ■ i 

fi" r ^ souTnrtH *ict couht htPOHimj u.». counT>tou*E 

r .... ... •> • 


it 
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rjkhlO 

V* i 

. y° 5oe if we c * n 90* one of the alternates. 

• * 

, (Pause.) 

flniE C(*JRT: Ts it all right with everyone if 

•4 

her over? 

* ; r 

liRl - ; can we fc#£lk to her? 

t •>* 

t *. * 

Ask the jutcxr wHo haf the problem 

r\ i . * 


^y.hopj" • 


l£ 


J 
i • 


** 


C:>,v. ij y; : ?V<&» ><■ ’ \ 4 $ * 

2 in : , • 

d[({ f f * HR C( ^t<pvmat ifc u ydk£ j>robla4, Mts#? * 

i‘ #V; f^V 2: My prctoji# Jjs'that I have a daughter 

■ . ’ “ _• f „ ■ * ■ ' 

*****#. ;fr0m 8^901 j«3t about now. She is nine and a hal^ 
usually She Stays home for a half hour to an half until 
I cane home. My husband is out in Brook haven. Long Island, 

* s n. in ‘ d ; h ^. W t n ’ t be hone - rt is impossible for him to be home 

A * f tf IfL | # \ ‘ < 

‘ v> ^ ‘ Ik , 11 o’clock at night. 

**’ \ j 

1 • It 1S Possible, however, for me to try to make 

• Wl 

a nu ® , r , of phone calls to some people in my apartment 

building to 3ee if they can take over. 

# * 


.&V* 


»• r * 
% 

>'; 


i 


V 


1 * 


1& 


THE COURT: You surely can do that, because we 
all would like to keep you on the jury. 

Could you make those right away? 

• ' HO. 2* I will make those right away and 

|I |jfco do. 'Okay? f 


* '' , *C i *. sis e>tufcAi jfci 

: » A » *i jll, 4 n f r- ■ 

. ■? j ,• "w, •> . » ^ < 

* "■ . . . 

' < * 4 * -.1 - ' SCUTUM* filSTRlCT COURT 

tf v. • 'tV* . * r.i, * . 


T REPORTERS 0/S COURTHOUSE I 


* 

l 


t 

. * 


*ir- 






TfK COURT: All right. The marshal will take 
you to a telephone where you can call, and let us know 
JUROR iJo. 2: Turned iately. 


Thank 


THE Gentlemen, ^sho says it is all right, 

5 * ■ 

cove*#; and you wa.il take, your time and reach 


'*ult 


JUROR ko*. 2- yes. 

(t * | 

™E CO«fc¥: All right 
(Recess.) 


VNLY copy 


> S0UTHi«N,6^STftlCT COU*T RtfH 
* Cu. tl A M r l» VOO 
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(The fury was taken to dinner at G.15 and 

* • ♦ 

returned to continue its deliberations at 7.45 p.m.) ; 


1 '■jVnV-j J! . (At 0.20 p.m. the followinq took place in'th$ 

• * t rhhlnti roem.' 1 ) . » 

**• ■ uHPar Xf .i * ft 

‘ » V yrijM^.i i Jt *■ 5 Ml**"’ »*•. 

> v * HE CG ^ RT: 1 ^ ve a'/lote, from the •jynry wh ich . * 1 

Won*' 1 ;: • t ■ 


SOT 


- •• • 

; - :> ; 

VvXv'J 

ii. *r(i ! ■ , t 

-,:i V’ 


> v’* w 


V ‘ . i 

«•• 

, * r 


'<« ‘ - 
11 


' ’ . I*. • •' 1? 

•,; v •• 1 

• ♦ ... ii 

V. , «v .14 « 

. • • v> r * 

At 1 *\ 
*■ * . .' 
[.•; ,V 16 1 

[• Af; i 


*. ’ « vi- "Your iihnor: ' 1 •' 

* * '* v 

• , ■ i > \ 

i. "The jurv would likd to hear once again y6ur 

» «* '* • ' * 

S K . - 

explanation of Count 1, the conspiracy, as to its 

4 

descriptive meaning (as it relates to the other 
<. 

counts) . /a*,. 

, ' ONLY codv ... 

.. .. The jury Y 41^ 

M i). Allen." C 

< v * 

* 

. J , . Do we all agree, gentlemen, that that is the 

¥ 

K * 

Pinkerton charge? 


Copy 


~A8i£ 


< * 4 


4 1! 

ii 

* 

MR. 

DOYLE: 

Yes. 



4 . 

x » i! 

1 1 H 

• 

MR. 

WALKER: 

Yes. 



. • 

, * I 

I| 

• 

THE 

COURT: 

I will 

give 

then 

that. 

\ 20 |l ' 

' i * 

4 

MR. 

GREENBERG: We 

will 

take 

a continuing 


» ,• V 21 

; if* 22 i 

m ’. Vi 


exception to that, your Honor. 

* * * | T1IF. COURT: Yes. 

i -v T..g ' • 


jk * wM An*. GREENBERG: Thank VOU. ■?’,*! 

-« *> ,.i ii y r » 

■y ^ »Ba 4 I 1 dA * 

[f \ t f -( Proceedings continued in the courtrqp*^) * 

vjr; y. 1 * ’ i ,; J ./ ' , 

i»«* ■ » , 1 


v 

k' , i " I 


# w -♦ 

f * »^*V- 


V*-* » . nf y. < \ 1 

f ►' y < TJllE COURTt Before we do thi-s, is it‘&1J. right 

•« i ' Y I' • 




t 

*■ 

•« 
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if I' fronr.jav 

Iq^iircUliaqk and Wk h 

1 ;v;^. • ;*& 
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notes, rather thai 


No o^ject*Lon by tfhe Government 


j ‘ (The itto'? took it3 pWce in the 

* ■ • j, ■ i . it 

‘ 

S P,.m.) t 

* 

THE COUR' 


and I think this 


is <^hat vou want 


flow tliat I have instructed vou on the law of 


cv, there is another alternative basis upon which 


you mar/ convict a defendant on Count 2 through 14, 16 


thr*oucfh 10, 21 through 2 3 


3 through 30, 32 through 34 


37 , 30 through 


even if vbu find 


tha^ the defendant when 
perlonal,ly commit* the c 


re considering did not 


*told vcm 'that* enc« a defendant krvdw 

2M a ->» Vi* 

he i£ .responsible for all the 

, i* *■',.> Va»- „ * 

blf conlyracy donft during tiffe 


fprtheranp^ of’tho> c<^naniracy. * 

• * , * . 

, if vou find bovond a reasonable 


SpUTHEj»N OUTMCT^OURT BEPSklERS. U.&. COURTHOUSE 
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1 

I 

« 

51 

1 

a 

I 

J 

;j 

j 


r 

f ■ 

i 

s 

j 

V 

I 

1 

v 

f: 

l 


V. 










consoiracy that the defendant und 


and that the defendant 


Might reasonably have foreseen 


^ %hen yqu nav 


nd that defendant guilty of the crimes charged 


Counts 2 through 14, 1G through 19, 21 through 23, 28 


2 through 34, 37, 39 through 41, an£ 43 through 

•ONLY COPY AVAILABLE 

viously, as I told you earlier, you will have 


Even thouah 


t whom you are considering did not otherwise 


participate in the acts constituting those 


i«,or did not have knowledge of them, ha can be 


he acts were done in furthefc 


crime i 


that is. not what 'you want 


SY'ilSjfyou can pinpoint it a little more carefullv 


THE POHEMAN 


Thanh 


(Tne jury retired at 3.3'i p.m. to continue its 


u.s, courthouse 


t. 





i • . V11 ■ , I - 

W*r was marked Court's Exhibit lw) Ti' 

i *«■•"• ' t , T 

• 'I * , . » t ^ 

’• ■ (At 10. (XO p.m. the following took place in 

,?»* * 

robing ro^rfi.) 

* * 4 

THE COl]$r: We have a note: 

\our Honor, Acton's testimony as to the meeting 
between Zuber, Howard, HcKibbon, QhDdino at Holiday 

J ♦ ^' COfru 

■ Inn, Reno, Nevada, on December '69. ' > 1 [//»,, 

' ’ , ' HA Ui 

* «. * 2 * Karfunkel testimonv re Howard sellinq of 

» • • ** 77 * 

« • 4 

\\ • l0 ' 000 shares of stock on 2/4/70, plus the exhibit • 

t 

and check endorsed by Howard. 

# 

•. "3. Reading by stenographer - about the 

description of the law on Count 1 of conspiracy." 

' f 

I am open to suggestion as to what that means. 

. * 

tt obviously does not mean what I just read them. Thev 

• . 1 

l . ' i . » 

waht to know what ijs a conspiracy. * 

• A. i - ».0* • , tj - * j ». . 

* "Mi ^ >» - MR. PAPe:* I* “think they want entire ton'- ^ 

v.'t „ . ■ . « 

iriWtaoy .Change. " r 

K * \ , ' i 

‘ . * >, • » ’ 

J *<? *. THE COURT: Do you want tef se& if you can agree 

c>n vhat is to be read . or, - the transcript and I will have 
the stenographer read it. The conspiracy charge is pretty 

t, 

long apd it will take half an hour. 

>'■1^• CREENEERC: da'' I make a suggestion? 

It as Id o'p'ocf - .. V.’hy don’t we look over the transcripts 
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$ndT sac if i/£ can' t agree on something so they can 

1/ i ’ * ;*r- v" 

gpU it in the morning. 


THE COURT: I don’t want to sequester them if 
T don't have to. That is Lae problem. T plan to ask 
them whether they want to qo to a hotel should that be 
nec^gsclry. They have had a lonq, hard day. They nay 
want to deliberate further at this tine. 


Docs anyone object to having them sequestered? 

MI’. WALKER: 1 want to have then sequestered. 

THE COURT: This case is one that I don't wish 
to run any risk on. I would have to sequester them. 

i 

This is not a one-day case concerning theft from the mails. 

MR. KIRSCHIJER: We would object to their being 
sequestered. We would like to make a record of that. 

THE COURT: You can make your objection. 

fcirtfier »vou have an objection or you don't. If’you have 

/. i , 

an objection, what is it? 

* * 

MR. KIRSCHNER: We have an objection. 

THE COURT: Whv? 

MR. KIRSChMER: On the ground that sequestration 
tends to force them uito a verdict nr * uuicklv than they 
would normallv and it orossures them. 

THE COURT: 1 wouldn't think so. But, in 
any event, they will be sequestered if necer.sarv. 

SOUTHERN OlETMCT COURT REPORTERS U S COURTflCU*e 
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rirst I would like to ask them whether they 
want to work lonqer or what they wish to do. 

We will read the conspiracy charae and those 
portions that thev have requested there. See if you can 
agree on that. 

(Short recess.) 

T11L COURT: What is your problem? 

MR. WAJKLR: When a jury asks for the testimony 
of Acton as to the meeting in Reno, it is the Government's 
position the meeting itself must be set in the context of 
the trip to Reno, and tlxat the testimony as to the trip, 
which is not much longer, should be read, pages 147, line 
21 to page 157, line 11, just ten pages. 

v 

MR. KIRSCI1NER: We aay page 154 is where the 

; * J • . * 

begins. The prosecution wishes that we go 


i»to the transactions that occurred before the meeting. 

• . t 

' THE COURT: I think it starts at 149: 


"Mr. Zuber said that we not to net. the stock 


situation straightened out; we have to go to a 

meet inn and get 't straightened out." 


] tii ink that is where is tart3. 


Do you agree on where it ends? 

MR. WALKER: We agree on where it ends. 

MR. STFFERT: The Government savs 157, line 11; 
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the defendant '-ays 150, lino >,. 

Till’. ■ ‘OlJHT: I think the .loveminer.t is right on 
this one. it is still part of the meeting; it is a 
different plae.;. r: i. all that o.ie meeting in R«?no. 

’’ll. 'ArK: As to cross, ••ago 270, line 1 to 

par.* VI , tin- I. 

Tin COURT: ikv you checked it, Mr. Walker? 

A hi: 


COUl’V: i'o you agree? 

WALKER: '.'c don't aqrcr that it should no to 


12 

271, line ' 

| 

.'Inch i: the 

n>estion : 

13 

"1- 

ivc you ever 

known Mr. heardiro to carry a 

14 

gun." 



15 

We 

are willing 

to take it to line 2 of that 

16 

page. 



17 

It R 

. U/iPE: The 

reason T think the question whether 

IX 

". Av t iino 

•nrrierl a gun 

is re] e’ r : if to the Reno meeting, 

19 

vour honor, ; 

* * too a use t h o* 

•a is testinony that Mr. Scaruino 

20 

t rail ho need 

n i •■roti ctio 

if. 

s , 

t 

hdhp : V. e 

will ted.c it through line 4. 

22 

1 

i 

i 

. A I ,TT,1; ; : 

n.’ the r i.il-it number is Exhibit 

23 

Cl-li. 



21 

• • 1 * 

. WALKER: As 

to Karfunkel, it is naae 904, 

25 

1 i no 11 to » i 

i 

eg 910, 1in * 

*’, and cio--: 's 923, line 10 to 
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11 nr; 23. 


! i‘ COURT: Wo will brinp the jur” in. 

(' 10.40 p.r.. proceed inns continued in the 
courtroom .-i* h the i.irv in the ho::.) 

" l ■ ■: C'jURV: l .70 nt to s<i y to you it is now 

twenty minute ; of eleven, and, of course, there are a 
number o: la . .os on the "ur's Wo arc not able to qet 
limousines t take you to '-our honor-, so the Court is ooimj 
to sequester jury in a hotel ‘or the niqht. I have 

already ordered a bus to take you there. It will be some 
tine before the bus arrives; it has to cone from Kennedy 
Airrort. .'■> vou can work until the bus cones, and T will 

advise you at that point. 

ho have vr nr note and we 'nave the testimony and 
that part of th . clmv.ic tb.at you want. 


Portions o f t.he testimony and the charoe were 


18 ' 

t 

~ond J y t 

i9 ; 
• 

1 

n f f i ■» 

20 : 

1 

;n 

f 2nd. Stre. t 

21 

i 

Who 

22 t he 

ii 

case even 

23 i 

1 you 

are all in 

24 

1 

ations. 

25 


(I'h 


(-he iurv retired at 11.15 o.m. to continue its 


HUlHtRN D»$T» ICT COUUT REPORTERS, U S. COURT HOUSE 




i A i / i 




fcl V 


i u tin 







1 | :ns 


JA1480 


i. ’ i’.vrat. .on:;.) 


'Ui. <' hLR'l : ..J ! bettor r*. .nain until the bus 


ictuallv cop?; to act then.. 


V,". r . ; " u - iimo: , v;hat tine do vou 


w us bark o in :.ho morn inn.’ 


T: h JUU'i : 10 o ' f'oek . 


Ml'. CRUr.ND.U'.C: May \.o l', ivi oul cantinuinn 

exception to that portion of the char-ie previously made? 

TI11J COURT: 1 don’t think you need to do that, 
I think the record is clear. 

(At 11.30 p.n. the jury was taken to the 
mat el an! 'i ad im.rni.v ’ van taken to Thursday, 
December 1.:, 107', at 10.00 o'clock a.:n.) 
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TRANSCRIPT OF PROCEEDINGS BEFORE MacMAHON, 1322 
ikh D.J., ON DECEMBER 12, 1974 

UNITED STATTf OF AMERICA 
vs. 

HCWARP FIN KT'TiS TE IN, et al. 

Oec^'^hp** 32. 1974, 

.10 A.M. 

(A’rv continued their deliberations.) 

(Note received frcn jury at 10:45 A.M.) 

(Onen court; jury not present.) 

TITE COURT: Is there scmething you wanted to 
stipulate, Mr. Walker? 

MR. WALKER: Yes, your Fonor. I would like to 
stipulate with defense counsel that at last evening's 
session, when the court was responding to a note of the 
jury and asked the court reporter to r^au back the conspiracv 
charge, specifically ns the court reporter read back that 
portion of the conspiracy charge which related to the 
Rule 10(b)5, object of the conspiracy, and stated that 
the government's contention was that there was, in effect, 
an agreement not to sell in the west and that if they found 
such an agreement to have taken olace that that would 
constitute a violation of Rule 10(b)5, that at that point 
the court stopped the court reporter from reading the 
charge and stated the defendants' contention, which was that 
there was re agreement not to sell in the west. 


I 
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1 

i! j!ch2 

2 

THF! COGRT: If there were, the defendants did 

3 

not know abr>ut it. 

4 

M ’. V7VKER: And if there \rcrc, t u .n defendants 

5 

did not know about it. 

6 

TT r? COURT: And you will recall the supplemental 

7 

instruction that I gave to the jury after I had given the 

8 

charge in chief to that effect; is that correct, Mr. Doyle? 

9 

| 

ME* DOYLE: That's correct, your Honor, 

» 

10 

Ml’. WALKER: That's correct. 

11 

M p . CPEEN3ERG: Your Honor, nay the record also 

12 I 

reflect that the Pinkerton portion of the charge was also 

13 | 

| 

read to the jury. 

14 

i 

THE COURT: Ycr, surely. 

15 1 

MR. GREENBERG: Thank you. 

16 

THE COURT: And the record will also reflect 

1 

17 

j 

that one of the jurors specifically asked that it be con¬ 

18 

tinued. is that so? 

19 

MR. GREENBERG: Yes, sir. 

20 

MR. KIRSCHNER* Yes,your Honor. 

21 

GREENBEP.G: I believe it was juror number 2, 

22 

your Honor. 

23 

, 1 

THE CCUjiT: I thought it was number 3, but I 

24 1 

1 

don’t remember. The young lady. 

25 !■ 

All ’'ight. 
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2 

1 

(Jury present.) 


3 

j Tim COURT: Good rornm-j. 1 can t^ll by booking 


4 

at you you been working verv hare!. 


5 

I have your noce. 


6 

" If the :jur y finds a defendant guilty of conspirac 

it 

7 

is he then automatically guilty on all other counts?" 


8 

The answer in no, not automatically guilty. 


9 

He can be guilty on the other substantive counts if you 


10 

find that the defendant whom you are considering did not 


11 

personally commit the crime charged in each of those 


12 

substantive counts. But remember I told you that once a 


13 

defendant knowingly joins in a conspiracy, he is responsible 


14 

for all of the acts of other members of the conspiracy 


15 

committed during the existence of and in furtherance of 


16 

the objects of the conspiracy. 


17 

Therefore, if you find beyond a reasonable doubt 


18 

that the offenses charged in each of these what wo have 


19 i 

referred to as substantive counts were committed by another 


20 

person or persons, who was a number of the alleged conspiracy 

9 

21 

that the defendant whom you are considering was then also 


22 

a member of that conspiracy, and that the acts which con¬ 


23 

• I 

stituted those offenses were done in furtherance of that 


|i 

1 

conspiracy and that the defendant mioht reasonably have 


ot; 1 

* j 

foreseen that those acts would be done, then you may find 
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that defendant guilty of the crinor charged .in all the 
counts of this indictment e::ccpt tic c^nsniracy count. 

Well, you have to consider the coo'ipiracy c^unt separately, 
but in all the other counts of the indictment. That is 
because one member of a conspiracy is a partner of every 
other member of it, and if any member of the conspiracy 
commits a orrime in the course of the conspiracy and in j 

furtherance of its objectives end during the existence of 
the conspiracy, the non-present member that you are considering 
in equally guilty of that crime, provided he could have 
foreseen that that crime would be committed in the course 
of the conspiracy. 

Now, your next question: "If the jury finds 
a defendant net guilty of conspiracy tut finds him guilty 
on some counts, is he then automatically guilty of con¬ 


spiracy?" 


Answer, an unequivocal no. No. No. There isn't 


19 any question about it. No. 

20 Now, the third question: "If the jury finds 

21 a defendant not guilty of conspiracy, can it find him 

22 ;i guilty on other counts?" 

•w-ic answer is yes. Can find him 'V’ih’ or. r> ihcr 

24 j counts if, np.r>, he personally committed that crime charged 

25 j! in that count or, two, if he aids and abets another person 
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to commit that crime, 


All right? 

THE FOREMAN: Thank you, your Hon' 
FO. 2: Thank vou very much. 
T V 'E '’HURT: To you need the note? 


FOREMAN: Yr. s . 


1326 


11 I 1 


12 


14 


16 ,1 


20 ! 


01 F COURT: A 3.1 rrghfc. Would you return it to 
at the end n< ^he cane :;o wo can make it a cart of the 


record? 


FOP.EMAN: Yes, your Honor. Thank you. 

THE COURT: All right. 

{.Tury retired at 11:05 A.M.) 

(Recess) 

(Open court; jury not present; 11:30 A.M.) - 

THE COURT: Tt is just a clarification I have 
to make. I instructed them wrongly with respect to counts 
2 through 16 where the only defendants narc d are those 
named in that count. You can’t be convicted if you are not 
named in a count. 

(Jury nresent.) 

TH co ,T R^': In my last instruction to you, it 
has an orro T in it that I must correct. 

I told you that you could find any defendant 
guilty of any of the substantive crimes if you found either 
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2 that 1 u .i I and abetted or L.iat both that defendant 

3 and the • who committed the crime wore members of 

4 | a com: i. ;y , and it was committed, and so on. 

5 | V ,u will notice in the 'orm for a verdict that 


I gav. 


coun '• 


t ! x L starting v; L i a count .! and r until ng through 
ii 4 r■ is only nr Lin.' md one defendant, and 


you co »nl. ■: find on those count*; • s to t i.. • named 


defend 


Mow, tue ri i • :i tor that i.; that the ouher 


defend m i ire not named ; n any o ' those counts as aiders 
and aboi t as nor ire they ei.irqod under the conspiracy 


theory mi those counts with being guilty of '.nose crimes. 

The situation is different, however, when you 


get to count 17 and from there on where you see the four 
lines and all defendants named. Then what I told you before 
applie , . 

All right? 

T1IK FOREMAN: Thank you. 

(Jury retired at 11: i'3 A.M.) 
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(Vote received from jury at 2 : 05 P.M., marked 
Court Exhibit 4.) 

b'nen ccurt- jury n^t present.) 

* — . FTFFERT; b> have a note from the jury. 

Tb t If our Honor, we reed to see in the jury room 

the five 1 rqrc exhibits ”hich show the sale of stock and 
how thu ^r^coods were distributed. The jury." 

° our.se l for th rt government believes, and I 
believe that nil defendants' counsel stipulate that that 
means Government's Exhibits 146, 15LA, 151c, 147 and 151B. 

Is that the understanding of all counsel? 

ME. RAPE: It is. 

ME. DOYLE: Thcit is agreeable to counsel for 

Mr. Segal. 

ME. KIRSCHNER: And it is agreeable to counsel 
for Mr. Zube’-. 

ME . * r ET‘7MAN: And. Finku]stein. 

(Exbibjts sent in to the jury room.) 

(Recess.) 

<Mote received from the jury at 3:15 p.m. reading, 
in part. Your Honor, v.-e would like to see the following 
exhibits: The documents v;hich cover counts number 3? , 27, 

29 .") 

(Mote marked court Exhibit 5.) 
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( n r robing room.) 

THE COURT: Tuis netc also ba° another question 
on it.: "Is Mr. I'arfunkel corn^t^d with Economic Planning 
Ccrngnpy on took he allegedly purchased Mr. Finkelstcin - 

Bob Hornrrt? The jury." 

I’M. WALKER: I think the record is silent on 
that oa’-tieular point. The record is clear that Mr. Karfunke] 
was associated with Economic Planning in connection with 
the directed trade. The record is silent as to in what 
capacity he was acting when he purchased the stock from 
Robert Howard. However, the checks show that there were 

/ 

payments made for that stock by Karfunkel himself as opposed 
to Economic Planning. That is a possible inference, but 
the checks sneak for themselves. My suggstion woul^ be 


that— 


COURT: Unless th° answer is <~’oarly no. 


then it is or tho jury's rorolJaction, their recollection 
of the evidence. "If you wart r.ny evidence read or any 
exhibits, toll them." 

MR. WALKER; I agree. 

THE COURT: Isn't that it? 


MR. ICEIV7M2UJ: I don t see why not. 


■* o oti* h 


remember if it came out. Cry of you fellow remember 


if it erne rut? 
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.Ary of you follows remember if it came out? 

-***. KIRSCKNER: I don't recall. 

i-T. CREENRERC: How ir. it phrased, your Honor? 
Is if connected with — 

THE c.a TRT: There it ir. 

f>REBNBERG: "In Mr. Karfunkel connected 
with Economic Planning Germany on stock he allegedly 
purchased Mr. Finkelstoin-Bcb Howard?" 

MR. WALKER: The jury's recollection controls 
on that. They arc not asking for any specific testimony. 

THE COJRT: I will tell them that. It is your 
recollection of the evidence that controls. 

MR. WALKERt It is a purely factual matter. 

TIP’ GCI’RT: If you want mv testimony reread 
in connection with your oucstion, tell me what you want. 
All right? 

MR. WALKER: Your Honor, there are a couple of 
other things. T have brought these documents in. We have 
gone through them. 

As far as count 33 is concerned, the government 
has chocked this with Mr. Doyle who is in agreement with 
the exhibit as prepared, when wo designated various 
documents which we have here pertaining to count 33. 

MR. DCYTJI: It is ngreeabJ^, your Honor, yes. 
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• Il.KZP .: r.d the*3' ire , or the record, 


exhibits i oj. and 13 .. 

’;ith r gar<3 to cov-t l* 1 , the cw'hfMte which 
tho covernr nt hs o-e~nred re Government*s 104 and 
20A, and the government would ask at this time that the 
court direct the jury's attention to a particular entry 
on Government 1 s 20A to save time. Thin Government's 20A 
reflects a sale from the Parris account at Kornblower 
Weeks of 4CC shares at 7-3/4 on a settlement date of 11/14/6'), 
and the confirmation reflects a transaction which occurred 
on a trade date as of 11/7/69, and simply to save them 
time, T would ask that the court state that it is the 

j 

governmentcontention that you. m.-w find_ 

T " ' c CWP.T: I don't think I should be doing that, 

"r. Walker. If you wanted that ore circled off in big letters 
you could have done it and thouM have done it when you 
offered it in evidence. 

I 

WP. P-NPY: Your IToncr, while we are on count 37— 

T! n 3 COURT: Unless counsel agree that I should 
do that to sevr time, clarify the picture? 

vr. PAP*-* I do not agree on count 37 but, as 
long as we are on count 37, your Honor, if it is 
government's contention that the Ceorge Parris account 
statement does relate to count 37, then it is my contention 
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thrt Scardino Exhibits A and B should also be included 
under eour 7 because they go as to Mr. Jca.dino's 
knowledge of the scheme. 

Tl r :: C CaJRT: But they only ask for Exhibits 33, 
37 and 39. I suppose that is because — no, I see. I 


MR. PAPE: The documents which cover those counts. 

I contend that if the Parris account statement has to do 
w-fh count 37, then Mr. Scardino's knowledge of a scheme 
also is required to hold him under count 37 because knowledge 
of the scheme is a basis for knowingly using the mails, 
etc., so it \r. ry opinion that if you are using the Parris 
account sheet, that Scarftir.o's kro r ’led-’e as to a Parris 
sale does become very much relevant as to his knowledge 
of a nehem." end these documents should go in also. 

’*R. MARKER: 17c would object to that because 
they haven't asked for ell the documents relating to the 
overall scheme to defraud, which is the main language in 
the count. They have acVM for the documents specifically 
pinpointing there transactions. 

THE COURT: Hut under my charge as to the co- 
schemers who are responsible and ~o on, I think they are 
entitled to all of them? all of them that boar on them 
directly, indirectly or any other way, so we will s erd them 
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14 ji 

15 

16 

l! 

'■ : 
18 

19 ! 
b2 20 ; 

i 

21 I 

22 i 

23 j 

i 

24 | 

25 


in. All right? 

r:R * TALKER: Count 3 3, your II'to'"'. t sooke to 
Mr. Doyle and Mr. Doyle had nc objection to pinpointing 
the -jury’s attention to the entry on .12/2/69, which was 

the 1500 shares that were sold out on that particular day 
at 7-1/4. 

THE COURT: Do y^u want to mark it, Mr. Doyle, 
with a red pencil or something? Just mark the one. 

MRALKER: Can X just put a blue mark next to it? 
MR. DO¥LE: I think if we do that without comment— 

why dr'r/t v?o do it that wav? 

THE COURT: I world thin!: the thing to do is to 
circle the one there. I don't want to get into comments 
on the evidence. I'll wind up there with all kinds of 
complications v/hich wo don’t have. All rioht. 

M . T7ALKER: Very well.. 

(Marking exhibit.) 

^TF COURT: Would you have any objection to his 
circling a nim\lar one on the Parris account? 

MR. VAFE: Mo, your Her or, I wouldn't. 

THE CCXTRT: All right, why don't you circle it 
so it draws their attention to what we are talking about. 

All right. 

(Exhibit marked.) 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 






/ 


1 


II 


3 

4 

5 

6 

7 

8 
9 


! 


i 


i 


•i 




i 


11 


12 


•I 


13 ; 

14 i 

• i 

16 

n\ 

.! 

j 

19 ! 

20 ! 

I 

21 
22 

23 

24 j] 

'I 

■ 

25 ii 


ikh7 


JA1493 


1334 


TITC COURT: Get the jury. 

(Open court; jury present.at 4 P.M.) 

THE COURT: It has taken us a litt’e time for 
us to gather these exhibits. That is what the problem is 
on those notes, and I hope you will forgive us for the delay. 
We can't help it. 

We will send in the exhibits that you asked for. 

As concerns your niestion, "Is Mr. Karfur.kel 


connected with Economic Planning Company on stock he 
allegedly purchased Mr. Finkelstoin -Bob Hov;ard?" I am 
afraid that is a auestion you will have to answer. It 
turns on your recollection of the evidence and if you v;ant 
your recollection aided by any testimony or any exhibit, 
if you will tell me what you want, I will be happy >_o 
have that testimony read and/or the exhibit sent in to you, 
but otherwise, it must be your momnrv. It is a question 
I can't answer. You have to answer it. 

All right, you may resume your deliberations. 

X 

(Exhibits handed to the foreman of the jury.) 

(.Tury retired at 4:04 P.M.) 

(Recess) 


SOUTHPPN OlS Tr *»C T ’ COURT REPORTERS, U.S. COURTHOUSE 












I 


2 

3 

4 


5 

6 

7 

8 


!| 

p : 


10 
11 
12 

13 l| 


14 


15 'I 


16 


17 


IB 


10 


20 


21 


oo 


23 


24 


OR 


Tkh 




1335 


(Open court; jury present at 4:55 P.M.) 
(Roll call taken; all present.) 

THE CLERK: Mr. Foreman, has the jury agreed 
upon a verdict? 


THE FOREMAN: Yes, we have. 

THE CLERK: Is this your verdict? 

THE FOREMAN: That is the verdict. 

T! . CLERK: I will read the verdict. 

A-! to count 1, we find the defendant Finkelstein, 
also knov'n as Hazard, not guilty. 

Count I as to Scardino, guilty. 

Count 1, Segal, guilty. 


A 3 

to 

count 

1, 7uber, not guilty 

As 

to 

court 

2, Segal guilty. 

A r 

to 

court 

3, Segal guilty. 

As 

to 

count 

4, Scardino guilty. 

As 

to 

count 

5, Segal guilty. 

As 

to 

count 

6, Segal guilty. 

As 

to 

count 

7, Segal guilty. 

AS 

to 

count 

8, Segal guilty. 

As 

to 

count 

9, Segal guilty. 

As 

to 

count 

10, Segal guilty. 

A r 

to 

count 

11, Scardino guilty. 

A r 

‘o 

count 

12, Scardino guilty. 
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As to count 13, Scardino guilty. 

As to count 14, Scardino guilty. 

As to count 16, Scardino guilty. 

A r, to count 17, we find the defendant Finkelstein, 
also knewn *s Howard, not guilty. 

C'VTt 17, Scardino not guilty. 

Comt 17, Segal guilty. 

C.T’nt 3.7, Tuber not guilty. 

As to count 18 wo find the defendant Finkelstein, 
also known ar toward, not. guilty. 

Ar to count 18, Scardino not guilty. 

As to count 1C, Segal guilty. 

I 

An to count 18, Tuber not guilty. 

An tr count 13 we find the defendant Fink'Lstein, 
also known ns Howard, not guilty. 

Count 19, Scardino not guilty. 

Count 19, Segal guilty. 

Count 19, Tuber not guilty. 

As to count 21, we find the defendant Finkelstein, 

also known as Howard, not guilty. 

Count 21, Scardino not guilty. 

Count 21, Segal guilty. 

Count 21, Tuber not guilty. 

As to count 22, wo find the defendant Finkelsteii 
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also known as Howard, not guilty. 

Count 22, Scardino not guilty. 

Count 22, Segal guilty. 

Count 22, Zuber not guilty. 

?'• to count 23, v.t. find the defendant Finkelstein, 
also known r» Howard, not guilty. 

<r- count 23, Scardino not guilty. 

Count 23, Segal guilty. 

Count 23, Zuber not guilty. 

Ac to count 28, we find the defendant Finkelstein, 
also known ar Howard, not guilty. 

Count 28, Scardino not guilty. 

Count 2 8, Sega 1 guilty. 

Count 28, Zuber not guilty. 

.As to count 39, we find the defendant Finkelstein, 

also known ss Howard, guilty. 

As to count 29, Scardino, not guilty. 

Count 29, Segal guilty. 

Count 29, Zuber guilty. 

;s to count 30, we find the defendant Finkelstein, 

also known as Howard, not guilty. 

Count 30, Scardino guilty. 

Count 30, Segal guilty. 

Count 30, Zuber not guilty. 
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2 


.^.s to count 32 we find the defendant 

Finkelstein, 


3 

also 

known as Howard, not guilty. 



4 


C~unt 32. Scardino guilty. 



5 


count .32, Segal guiltv. 



6 

1 

| 

Coont 32, Zuber rot guilty. 



7 

i 

1 

j 

7''- to count 33, vo find the defendant 

Finkelstein, 


8 

also 

known r Howard, not guilty. 



9 

i 



1 

1 

Count 33, Scardino not guilty. 



10 


Count 33, Segal guilty. 



11 ; 

i 


count 33, Zuber not guilty. 



12 

| 

As to court 34, we find the defendant 

Finkelstein. 


13 

also 

known *»n Howard, not guilty. 



14 

i 

( 

Count 34, Scat lino not gu.iltv. 



15 

J 

1 

Count 34, Segal guilty. 

- 


16 1 


Count 34, Zuber not guilty. 



17 


Ar to count 37, we find the defendant 

Finkelstein, 


18 

also 

known ns Howard, not guilty. 



19 

• 


Count 37, Scardino guilty. 



2° j 

1 

Count 37, Segal guilty. 



21 

l 

1 

1 

Count 37, Zvbor not guilty. 



22 

i 

As to count 39. we find the defendant 

Finkelstein, 


23 

also 

known as Howard, not guilty. 



24 ! 

1 

1 

Count 39, Scardino not guilty. 



25, 

r 

1 

Count 39, Segal guilty. 
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1 

2 ! 


Count. 

29, Zuber not guilty. 



1 

3 


P.r to 

count 30, v.v u ini.l th ■> defend?*nt. 

Finkelstein, 

t 

4 

also 

knov:n as Howard, not guilty. 



i 

5 


Count 

40, Scardino not guilty. 



6 


Count 

40, S^gal guilty. 



7 ! 

1 


Count 

40, Zubor not guilty. 

7 


3 !• 


As to 

count 41, wo find the defendant 

Finkelstein, 


9 1 

j' 

also 

known rs Kcv/ard, not au 13.tv. 

1 


10 

V 


Count 

41, Scardino not. guilty. 



11 1 

| 

Count 

41, Segal guilty. 



1 

12 

i 

Count 

41, Zuber not guilty. 



13 

| 


?.r to 

count 43 , vo find the defendant 

Finkelstein, 


1 14 j 

also 

knovm ar Howard, not. guilty. 



15 


Count 

43, Scardino not guilty. 

- 


16 ! 

| 


Count 

43, Segal guilty. 



( 

17 j 

1 

Count 

43, Zuber not guilty. 


1 

| 

18 ! 

i 

! 

il 

a c to 

count 44, v*e find the defendant 

Finkelstein, 


19 

1 

also 

;| 

known as Howard, guilty. 



20 

Jj 

Count 

44, Scardino not guilty. 



21 

If 

i 

Count 

44, Segal guilty. 



22 

II 

1 

1 

Count 

44, Zuber not guilty. 



23 

1 

As to 

count. 45, we find the defendant 

Finkelstein, 


21 

1 

also 

known as Howard, not guilty. 



25 

1 

J 

Count 

45, Scardino not guilty. 




! 

i 
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a 5 # Regal guilty. 

Count 45, Zuner not guilty. 

Mr. Foreman, Mr. Alin, in that '-our verdict? 
rr'V. FOREMAN: That ir my verdict. 

CLERK: Mrs. Budick, in that your verdict? 
JUROR HO. 2: ''cs, it is. 

T T, R CLERK: Mire Martinez, is that your verdict? 
JUROR HO. 3: Yes. 

Tf!E CLERK: Frede, is that your verdict? 

J TT RCR NO. 4: It is. 

THE CLERK: Lloyd, is that your verdict? 

JUROR NO. 5: It is. 

THE CLERK: Marsala, is that your verdict? 

JURGR NO. 6: It is. 

THE CLERK: Stevens, is that your verdict? 

JUROR NO. 7: It is. 

TIE'. CLERK: Levis, is that your verdict? 

JT^RCR NO. 8: Yes. 

THE CLERK: Brinn, is that your verdict? 

JUROR NO. 9: Yes. 

THE CLERK: Meyers, is that your verd-ict? 

JUROR NO. 10: Yes. 

THE CLERK: Frown, is that your verdict? 

JUROR NO. 11: Yes. 
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'f' C!7’.RX: Hor. pic, is {•hat your vrr' 1 ict? 

.n'RCb ;:0. 12: Yc-t. 

" Ft COURT: I want to ?~Trt Td the ~ury for th' 


5 1 
j 

vrrv 

ortious ird r;rei 

Ml otters 

ion which you gave 

6 | 

j| 

to this cor 

e. i never sot 

bat I would have dope if I were 

- i, 

i 

■ 4 

on the iury 

because I. don't 

,r now, end 

as I told you. 

fi |! 

it is yovr 

: eb to decide Ike 

guilt cr 

innocence of these 

p 

1 

oeoplc. 





^2 I do want to thank vou, though, for deciding 

11 |j the case. It is the kind of case where there is room, 

12 i; v.’ith so many complications, whore there might be disagreements, 

„ . 

13 1 in which case we would hove to do it all over again, and 

1 

I am sure nobody v.’ants that. 

I 1 4 

1^ So I want to thank you for the time and effort 

I 

ir> you gav° and express the thanks of counsel as well. It 

17 

has been a very good trial for one as involved as this. We 

I 

IQ 

had fine lawyers on all sirl^s and a very exceptionally good 
in jury, and T wish you goodnight new and a merry Christmas. 

I * 

21 (Jury excused aryl left the courtroom.) 

i, 

21 TIC C OLT.T: All right. 

22 '! 

*'P . KinSCTHTER: Thank you, your Honor. 

23 !' 

THC COURT: Your Honor, with respect to motions, 

it 

21 

could all defendants have permission to reserve any motions 

25 

that may be made until the day of sentence? 
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° \ 

L* | 

COURT: T prefer not to. I prefer it now. 

■ 


3 ! 

' 

without prejudice to lenuwi.ig thin then if you wart to, but 



1 1 

bv the day of renters this case I 1 h c 1 -- .g gone from 



5 

i 

i 

ny rind, it is fresh ir my r emery now and I would prefer 



6 

you to make them novr. 



i 

iVK. P OYLE : you- Honor, on behalf of the defendant 



Q 

Soqal v’e renew the motions that were made at the close of 

ii 



9 

the government's case and the close of the evidence at this 

— 


10 

tine, your Honor. 



11 

THE COURT: I deny then. 



12 

MR. KIRSCHUER: CP behalf of defendant Zuber, 



13 

we renew all of the notions previously made. 



14 

THE COURT: Denied. 



15 

HE. NSWMANs m behalf of the defendant Fiukelstein, 



16 

I renew all of the motions made orovioi’slv. 



17 

1 

Tin: COURT: Denied. 

• 


18 

CP behalf of the defendant Scardino we renew 

<1 


19 

all of the notions, especially the motion to sever, your 



20 

1 Honor. 



21 

THE COURT: Denied. 



22 

MR. IALKER: v our Honor, the government has an 



23 

application. 



24 

TTTE COURT: All right. 


' 

25 

ilR. WALKER : Your Honor, with respect to the bail 

1 
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3 

A 


6 


!i 


8 

9 

10 

11 

12 

13 


M 


15 


I 

| • 
! 


16 


17 


18 

19 

20 


21 


22 


23 


ii 

I 

i 

i 

i. 

j: 

il 

I I 

i 




f'» r - there d'-fondants, the government would move — 

GREENBERG: Excuse me, your i-I'aor, c-ni?d ve 
get the door closed so vre couio hear? 

(Enure.) 

WALKERt YoOr Honor, the government would 
make the follow: nr months v;ith respect to hail, and I will 
repeat all o~ them briefly and then go into each one in 
detail. 

Essentially, our motion is for Mr. Finkelstein 
and Mr. Zuber to be remanded and for Mr. Scardino to have 
a 825,000 ^R3 secured by $2,500 cash and for Mr. Segal to 
have a $ 50 , 0^0 err secured by 82,500 cash, and I can go 
unto the reasons for thr government ? s folic at ion at this 
time. 

THE COURT: All right. 

MR. WALKER: With respect to Mr. Finkelstein 
and Mr. 7,uber — 

THE CCXJRT: Let's take them one at a time. I 
don't think th^y are Siamese tv/irs. 

MR. WALKER: Very well, your Honor. 

With respect to Mr. Finkelstein, Mr. Finkelstein 
was found guilty here on two counts, two ve"” serious 
offenses, counts 29 and 44, each of which carry a sentence 
of five years. 
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il 


13 
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^inkclstein has an extensive? criminal record 
which coes back to 1S62 for a Mann .Act violation -*t that 
tine, r ince that time ho has been convicted of interstate 
transportation of stolen property nnd possession of stolen 
nail and I understand that thorn were securities. 

He has served, in 1972, a two-year sentence impose 3 
in respect of that last conviction. 

Mr. Finkelstein showed in this case, your Honor, 
a use of strongarm tactis in connection with the conduct 
of Mr. Segal's business that I think more than anything 
eloquently bosoeaks the nature of this man. 

T’r. COURT: I'm sorry, I didn't hear you. 

f'P. WALKER: I th .nk that more than any words 
that I could my indicates to me, indicates to the government 
the criminal tendencies of this man. 

Tin: COURT: What facts? 

MR. WALKER: The facts that he went out and obtained 
Mr. Zuber, who was, in effect, a gunman, to carry out the 
wishes of Mr. Segal in this transaction. 

In addition, your Honor, I can report that on 
December 5th an indictment was filed in Las Vegas, Nevada, 
against Mr. Finkelstein and also parenthetically, Mr. 

Zuber, charging them with conspiracy and charging them 
with interstate transportation of stolen property or property 
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11 


jl:h 

trknn by fraud, and that they m-esently have this indictment 
facing them, ^’hich has just been har deJ dc-ci which, in 
the government's view, adds to their --.cert *vc to flee 
in the ^resent circumstances. 

l ith regard te K 1 *. Zuber, the government would 
move to remand Mr. Zuber who v.’as found guilty on count 29. 

THE COURT: Wasn't he also guilty on — 

MU. GREENBERG: No, sir, just one count. 

THE COURT: That's right. 

NB. WALKER; Count 29. Your Honor is aware of the 
facts of this case, the fact that he sought to carry out 
Mr. Fegal'r business ir. recovering the money in this case 
and carried fi’-oarns in ^ho process, and that he used 
threats against Clegg and against McKibbon in this vrens- 
action. 

It is tho government's oosition that he is 
a danger to the community. 

In addition to that, your Honor, I have reliable 
information that hps been reported to me, and it is no 
secret to Mr. Zuber or to his lawyer, by a Strike Force 
attorney, who has been conducting investigations, with which 
Mr. Zuber and his attorney are aware, on the west coant., 
that Mr. Zuber, in effect, offered money to have a witness 
•/ho testified in this particular care j Llled and, in addition 
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t”) that, your Honor, it is the government's understanding 
th?.t Mr. Zu'-er has a history of narcotics violations. 

He t-s convicted ir. a naxcoiict, c^se and that 
cas- was overturned by virtue of a parallel Michigan 
Supreme Court case which held a particular law under which 
he was convicted unconstitutional, so he does not have 
any record per se on the books at the present time, although 
I understand he did serve time on that particular narcotics 


violafio: 


Tn addition, your Honor, the defendant Zuber 


also faces f'is very serious indictment v/hich was just 
handed c.ovr, and it is the government's view that he has 
an incentive to flee. 

ITcvt, with regard to Mr. Scardino, it is the 
government's view that this very serious conviction, series 
of convictions Mr. Scardino now has been convicted on 
numerous counts involving conspiracy, involving sale of 
unregistered stock and involving fraud — that Mr. Scardino, 
although the government does not feel that he poses as 
much of a risk of flight as Mr. Pinkelstein or Mr. Zuber, 
that his bail should be increased, and the government would 
ask that his bail be a $25,000 personal recognisance bond 
secured by “?,*00 cash, and that hir bail .limits be 
severelv rcntrcted t the ritv Houston rnd to Now York 


<OU r hPHN 0I*T»MCT COUP t KfPOP' «J S COURT MOUSC 


4 


P 




b3 


' 

2 


3 

4 

c 

o 

6 

7 

a 

o 

10 

n 


13 

14 

15 

16 

17 

18 

19 

II 

20 |l 

I 

! 

1 

21 i 

22 
<y» ! ! 


24 ' 

• i' 

55 | 


134 7 


jkh JA1506 

City. 

It is the government's view with respect to Mr. 
Segal that Mr. Segal — and the government has come to this 
determination after lengthy discussions with Mr. Segal's 
brocuci. — ’n an attorney, and who, as far as the government 
can understand, has an unblemished port, and who is present* 
and has boon presently living near Ilr. Ala.. Segal and. In 
effect, looking after him and is his current employer, that 
Mr. Segal should be subjected to a 850,000 personal 
recognizance bond secured by $2,500 cash, with that personal 
recognizance bond to be co-sioned by his brother, Daniel 
Soga.l, and that Mr. Segal be restricted to the district of 
Mi?.ii and to the Southern District of Now York with one 
exception, and Mr. Doyle has spoken to me aoout it, V:. 
on business, on the business of his brother, Daniel Sepal, 

Mr. Segal be permitted to take one trip to take care of his 
brother's business, a certain task for his brother in Los 
Angeles, with the dates of that trip to Los Angeles to be 
reported to the U.S. Attorney's office both before Mr. Segal 
goes and afte r he returns. 

MT.. NEWMAN: May I be heard, your lienor? 

TNE g<<UnT: V T oll, let tty* see hn; r i < ■ • — • 

Mr. Pnmo first. 


hn-T 


Do you ag’-oe to the terms 11»-». hn ruqgcrta for 


• t • »i if» r , r\ji. « . 


*• r I »<*• »• * C(m l' 1 HOUt 
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1 
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2 

1 

bail? 


i 

3 

MR. PAPE: No, sir, I do not. The reasons are as 


4 

follows r First, Mr. Scardino is 49 years old. He has 


C 

L 

lived in Houston, Texas, all of his life. His entire 


6 

faiwi’.^ ’•■'"'s in Houston, Texas, and has all their lives. 

i 


L . 7 i 

i 

THE CCKJRT: What is his entire family? 


8 I 

MR - n A D E: Ha has brothers, a moaner, an elderly 

- 

9 

mother, an ex-wife. He does have a son who does not live 


1° 

in Houston now. nut the entire Scardino family lives in 

! 


11 j 

1 

i 

Houston, Texas. 

i 


12 | 

He has never been arrested prior to this incident. 


13 ! 

has no arrest record, not even a misdemeanor arrestrecord. 


j 

14 

He has always been employed. Ho has always 


15 1 

made whatever appearances here have been required, ar.d *e 


16 

has been financially ruined by having to defend in this 


17 

case, and it would be a tremendous burden to require him 


k 18 

to post a $2,500 deposit. 

0 


19 

I have no objection to raising the amount of 


20 | 

1 

the porsonal recognize bond, but he does not presently 


21 

1 

have $2,500, •"ri! lie noses no threat, or 1 light, in my 


1 

22 i 

1 . . 


i 

i 

opan.ron, your Honor. 


23 ! 

i 



THE CCXJP.T: Do you wish to resoord? 


' « 

MR. WAI*!'”; : "our Honor, it is the c overnnent 1 s 


25 | 

| 

view that t!:- incre.irr : r* ba-’l ic appropriate in view of 

4 

1 


1 

i 

southchn oiSTPirr rou^' ^pouters us courthouse: 


1 

• . • «i*» • • * ✓ mv r r> y 



y 
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2 

3 


5 

6 


8 i 


in 
n 
12 

13 

14 

15 

16 

17 

18 

19 I! 

!! 

20 |' 

I 

21 ji 

t 

: 

22 I 

.1 

23 ii 

r 

2A i' 


25 |, 

if 


the numerous counts with which this defendant has been 
convicted at this time. 

THE COURT: I understood that. I wanted you to 
respond to what he said about his family. Do you know 
an-•■‘-•'■i-'rr about that? 

MR. WALKER: Your Honor, I have no additional 


information? 


THE COURT: Do you know anything about his financial 

situation? 

MR. WALKER: Your Honor, it is my understanding 
that the man does have and is able to make the $2,50C cash 
and that should pose no problem. It is the additional security 
that the government x-zould like to have — 

MR. PAPE: I would like to know upen ’..’hat Mr. 

Walker bases that opinion, your Honor. 

MR. WALKER: My understanding is that the man has 


been employed. 

MR. PAPES I have been employed, your Honor, but 
as I said, the defense of this case her ruined him 
financially. 

THE CCURT: It doesn't strike me as any astronomical 
sum. of money, most of it being personal recognizance. 

I think in view of *■gravity of the offense, his role 
in the case, the pr^iwmity of Houston to the border, the 


i 
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2 

fact that ha apparently is not living with his wife or 



3 

| 

his child — his child is a grown ran, I take it— 



4 !! 

i 

HR. PATE: lie is divorced. 



ii 

5 ii 

TIH CfXIRT: 1 think his roots are ro firmly fixed 



6 ;! 

that he mio^t not bo terrtnd to flee, and he stands on 



„ 'i 

' s ! 

a somewhat. j..ferent footing than ho did before trial. 


k - 

8 

So i will grant the motion to raise the— what 



9 ( 

is the oros'-nt recognisance bond? 

- 


in 

MR . V.’AT.KER: $10,000. 



i 

ll. , 

THE COURT: 10,000. Hot-; much cash? 



12 i 

MR.V7ALKER: No cash. T would ask that it be 



13 

25,000 and 2,500 cash. 



ll 

COURT: 7. think 20,000 and 2,000 cash.y* 


i 

15 

•ir. n APE: Your Honor, may we have a period of 



16 

time in v:hic u to make a cash deposit without having Mr. 



17 

Scardino remanded? 


f 

18 

•’’PR COURT: Yes. I will give you until 4 o'clock 



19 

tciorrcr afternoon. 

|| 

1 


20 

NT.. D ’’ T 'R: Thank you, your Honor. 



21 

ft 

, hr. POYLE: v O”.r H-nor, the conditions proposed 



*2 

by Mr. S'a'k* r .-re and I did discuss them in seme 

1 



21 

detail with him beforehand. There was one item that we 



"A 

ii 

also did discuss and agree upon which “as that Mr. Segal 



‘25 

l 

is no*.; r, mnlo’ ->' 5 b' - h* breth^e, Daniel Sega' , who is an 

1 

j ? 

i 


1; 

[ 
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attorney, .-^d who is primarily in the real estate business 
in Florida, and they do have properties in Orlando and 
Tam-*a that Mr. Segal has been visiting regularly, and I 
understand that it is agreeable with Mr. Walker for his 
baxu. .7' : + -' to be extended to those cities. 

TT’O COURT: I don't exactly like — I have no 
objection to that. It is the procedures i don't like, 
because thov are so vague and indefinite. 

I think what you had better do is set the bail 
and then make application in the usual way when he chooses 
to go out of town, stating where he is going and how long 
he is going to be there, where he can be reached and so on, 
because should he take it in his mind not to come back 
with these” arrangements, I think it would be a little 
vague exact 1 y what the conditions were. 

that I will grant the government's application 
nr, your concent, en the term- of the bail. What is that now? 

WAI-TTR: Yes, your Honor, it would be the 
$50,000 personal recognisance bond co-signed by the brother, 
On Riel 5cgn7 . ’■'..n., noj casn or surecy be .•e.evt, olus 
restricted to the District of Miami and th<~ Southern 
District of Mew York 


TV! rood. T /ill grant bail on those 

cordit' -*d with b- ve ' • •r '>on to ;-.er>lv F or anv time 
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he winhes to Vavo either the district of Miami or the 
district of Nov/ York. All right? 

ME. DOYLE: Yes, your Honor. 

Your Her or, ve do have the funds available to 
suu..L,_ IV , '"'>.osit but it is too late to get to the clerk's 
office, so if we could have your Honor's permission to do 
it by noon tomorrow, that would be— 

THE CCTJRT: v ou have it. 

MR. DOYLE: Thank you, your Honor. 

THE COURT: All right. 

MR. GREENBERG: Your Honor, first, I don't agree 
with anything Mr. Walker said with the exception of the 
face that an indictment has been returned in Las Vegas. 

The first matter I would like to bring to th-_ 
court'r attention — 

ME. WALKER: Here it is. 

ME. GREENBERG: With the excention of that— 
is a sad one. We found out early this morning that Mr. 
Zubor's mother suffered a stroke late last night. She 
is probably --- t eonwng off an operating table now. She 
is 4 n the Bodsford Hospital in Detroit. She is not expected 
to live, and wc were honing that Mr. Zubcr could get there 
some time today *o '•oo her. 

Me , with 'opener to the other cases, let me 


4 
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I, 

2 j; address, first of all, Mr. Walker's allegation that Mr. 

3 Zuber was supposed to have a witness killed. 

4 THE COURT: I am having trouble hearing you. 

i MR* GREENBERG: I want to address, first of all, 

Mr. allegation that Mr. Zuber attempted to have 

‘ ' a witness killed. Mr. Kirschner and I were both Assistant 

United States Attorneys in Los Angeles until about eight 
months ago, vour Honor. We hoard that rumor and nothing 

iO could have been more abhorrent to us. 

' i 

^ i W" determined that we would not represent Mr. 

Zuber until we had satisfied our own minds whether or not 

j 

there were <oy facts to sunnort that allegation. 

W- d'seussed it rt length with Mr. Zuber. We 

ii 

investigated it. Wo had him take a oolygr^pn e::am.'..i?.t'-n 
which he named, and 1 believe that allegation to be com¬ 
pletely groundless. 

I 

18 

If in fact it were true, if Mr. Zuber was in fact 

IQ ,1 

a threat to the community or danger to flee, I find it 

20 1 

difficult to understand why the indictment that was just 

21 ' 

returned : n ‘ ~ rl w x.:t . r. i.as Vega**, which ;,aB returned 

l| 

<y> i! 

required nothing mom thm a PR bond and asking for nothing 

23 1 

more than a summons. 

21 

We are suno-^r>d to anooar there re^t Fridav. 

25 1; ' 

and with the a oed gracr this court, we will be there on 


it i: 


•>s 11 

~' I 


soutmfan oi'tric t coua^ 'm “*on f n^ s c*m *• ►oj'-e 


* 
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b-4 


o 


o 


4 

t; 


6 


8 


9 


10 

11 

12 


13 


i 

i 

i 

I; 


11 

15 

1G 

17 


19 

29 


21 


< ••> 


21 

it 

25 

I 

I 

I 


kh 


our own to or ever thorn crostions. 

Tir: COUilT: Did the task force go L that indictment? 

M n . nhDDNDDRG: Yes, sir, it did. 

Now, additionally, Mr. Zubor has lived in one 
pla*_._ . year?. lie lives with his wife, five children. 

This case has had a tremendous financial impact on him as 
well. lie is trying very hard to get on his own feet through . 
employment. He has been employed v.’ith a company called 
International Music Company, which makes speakers, which 
is in the process of going out of business, and Mr. Zuber 
is about to and has been employed by a store called the 
Wood r o on 

! ,r - has roots in Los Lna'-'los, is working with us; 
we are already preparing a defense in the n±xt cat.-?. 

T ronrosont that ho oresents no threat whatsoever , 
to floe. no has no plans to do so. 

Insofar us his throat to the community is concerneiji, 
this is a case that happ'-oed five years ago and the Las 
Vegan case, incidentally, also involves facts that took 
olace in IS^f 1 i 

The statute of limitations would have run in 
r-other two weeks or so. It ends on December, 19S9, so 
we are talking about facts, again, that veto five years 
ago, rnd Mr. Walker speaks of an understand’ng of the 

I'HUHEfN 0'*’ «'C1 COOK’ 'IF»0RTfnJ U S COUHTmO’JSE 
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narcotics history — I was very anxious to hear what facts 
he had to support that understanding, but I heard nothing 
except one conviction. Zsgain, it was in 1970,v/hich was 
ultimately reversed. 

TTrv has the roots, he is involved with us, we 
are preparing for this other case, he has every intention 
of making it. 


I suggested that the allegation that he is about 
to flee is groundless, as is the allegation that he presents 
any threat to the community. Of'V V 

' AV ^iARle 

n ' r 7. CCHR": V7hr"- r. -ir>n r . y live? 

i 

1 ‘*' * r BHEKBGRG: !*« lives ip Cor tr Mesa, California, 

i 

yoir Honor, where he has resided for seven years with his 
wife and five children. 

COURT: I Tew old are his children? 


18 i 1 


MR. GREENBERG: The children range in ago from 


around — co moment, 


20 i 


21 


MR. ’riRSCHTTTR: 7 to 19, your Honor. 

T T TE ccitrt: Do ycu wish to resoond, Mr. Walker? 
M’’. -L.a * : uo. your Honor. 1 have stated my 


position. 


MR. GREENBERG: One other point I overlooked in 
my notes. Mr. Euber also has a diabetic condition which 
reguire- sorm- regular treatment. 
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THE COURT: What is the present bail? 

MR. WALKER: $15,000 personal recognizance bond. 

MR. GREENBERG: He has made every appearance evfer, 

anywhere, by the way. There is no history of his failure * 

f i ■ ^ 

, . ; , ; .. i flt. 

* > t .y? 1 *t# 

the COURT: I can't on these facts find any strong 

_ . „ ' # ; ,yj’ 

likelihood of flight. I‘don't think anytfixng in the-wcy , - - 

of increasing the bail would do any more to deter flight ' , ; 
than the present personal recognizance bond, it pr^liablj^ 'jm. 


\4duld only serve to impose an added hardship on the de£«U0att ^jji 

So I am going to deny the government's motion to rertkgd :% _ » 

~ * •* 

and continue Mr. Zuber on bail under the present boh<J vhfch - jgj. 
will have to be rewritten, though, I believe, won't it? 

< MR. WALKER: Yes, your Honor. , -i 

• ** ' . i 

DEFENDANT ZUBER: Thank you, your honor. 

# ? 

MR. GREENBERG: Thank you, your Honor. >* 

j i 

THE COURT: And I will give you until 4 o'clock ■#. . 

* I * hi 

to rewrite thd present bond, 4 o'clock tomorrow. k 

MR. GREENBERG: Thank you, your Honor. 

— — - w ^ 

MR. WAI^vEk: Your Hoqor, 1 would a^K that the 

» 

bond be rewritten in such a way that Mr. Zuber is restricted.!- 

* * ( i 

,td Costa Mesa and to Los Angeles and to the Souther* Di*tri*i 

bf New York. ' * 

9 • 

MR. KIRSCIINER: Los Angeles County, your Honor. 


SOUTMftN 0ISTHICT COURT 


Mf PO«H"5, U.J 
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o I 

THE COURT: Los Angeles County? 



3 

MR. KIRSCHNER: And his mother is in Detroit. 



4 

THE COURT: I am sure the same conditions that 



5 

I said as to Mr. Segal apply, if you vent to take a special 



6 

trip 11!.r JNr, t, make an apolication to the United States 


• 

7 

' • 1 

Attorney. 



8 

i 

- 

MR. KIRSCHNER: We will, your Honor. 

- 


c 

T T i ' COURT: I understand the urq^pry. 



in 

Do v<-"i ha ,r e any objection to his going to Detroit? 



ii ! 

1 

MR. WALKER : No, your Honor. 



12 I 

'HIT COURT: To visit his mother? 



in 

MR. WALKERrYcr - . 



11 

ME. KIRSCHNER : Ho v/ould like to leave tonight 



15 

i 

if that is okay? 



in 

i 

MR. WALKER: No objection. 



17 

THE COURT: All rirht. 



18 

\ 

DEFENDANT ZUDFR : Thank you, your Honor. 



19 

i 

MR. WALKER: In view of your Honor's disposition 



20 

with regard to Mr. Zuber, the government wou 1 * make a dif- 



21 




ferent applic- tioa with regard to Mr. Dinkelstein. 



22 

THE CEURT: All right. 



23 

MR. WALKER: And that is that we would ask that 

i 



24 

Mt . FIntel: tern's cerr.enal recognisance bond be secured 



?5 

li 

bv SI, 5E"' c.-.r 1 -, be a •* 3 5, 000 cars on a 3 rrcer ’ nance bond and 


1 


I 1 
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p 

• ■ __ , \ 
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1 

2 

be secured by $1,500 cash, in view of the man's prior 



3 

record. 



4 

b 

NEWMAN: May I be heard, your Honor? 



5 

THE COURT: Surely. 



6 

NEWMAN: If your Honor please, Mr. Finkelstein. 


- 

7 

* I 

as Mr. Walker well knows, is presently -> n probation. He 



S ! 

1 

was released from prison in February, 1073, after serving 

- 


9 

11 months, and was given a 34-month probation period. 

1 


10 

1 

j 

He served 22 months of that probation and he has 

i 



11 1 

been reno-trg regularly. There has been absolute!v no 



12 

problem about his orobatienarv ’"enort. 

' 



13 : 

• 

! Tr> married. H:.r x/i^e is in the courtroom here ' 



14 

| 

and has bees so throughout the entire trial. 



15 

IJe has got two children of his own chat are -n 



16 

I 

college here in New York City and for the le-.st ten years 



17 

1 

he has been living with his present wife and supporting 



18 1 

her twin sons of 14 and her daughter of 17, your Honor. 

1 


19 

He obtained employment as soon as he was released 



20 jl 

in February of 1973. He started off as an operations man 



21 

1 

22 

i 

at a corpornt• or., ,.;v icnn lintel Operators C arporat.ion, 

which runs n motel in Orlando, Florida. 



•VZ 

i 

After about a year he was promoted and is now 



i 

a sal er. di-e-tor at e-other crrroany, lumhin" Resorts, which 


f 

25 1 

l 

tuns thrr rote’s in Florida. 




1 

• »*• i m« UN I f C Oil HI * OfFhS »j * CO UR T 










i 

l 

1 
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0 

As a result of this trial and coming back and 



3 

forth, he tolls me he has absolutely no funds other than 



4 

what ho earns from his salary. 



r. 

Hr* it .ikes £1,000 a month as the nales director 

i 



6 

; 

for this corporation, you 1 ' Honor, and v/ith his wife and 

1 



7 | 

these children to support, he also has an ox-wife that 



1 

8 1 

he hi: b. rv *v»v*'nc alimcn” r^qulirly to- ' 

i 


T2 

Q 

i 

I '•ookc to her nyself about six weeks ago and 



10 

she ronfirTref' to me that he has been paying this alimony 

i 



i 

11 , 

to her and child sunoort, one child still under 21. 



1 

12 i 

As far as his irocne tax rencrtf, they have been studied 

J 



1 

13 

by the probation off leer, and, as I said, vour lienor, he 



14 

has done ?.2 months of this. I nut it to yovr Honor as 

! 



15 

deeply as I ran, I have known him a lo. o *■ imc # 23 vears. 



16 

I knov; ’’hat I’O has done rood and I know wh-* he has done 



17 

M 

bad. This a. 1 1 happened five years ago, both cases, this 



18 

case and th° ore in which he has just been indicted in 



19 

Los Angeles, and regarding that I have received a letter 



20 

|i dated December - 5th from Mr. John V. Dov/ to my office. It 



21 

says : 



22 

"Dear Mr. lie*-man: 


« 

T 

Pursuant to your recuest please find enclosed 

1 


21 

a summons and a copv of the indietro’-'t returned in the 



25 

1 1 t 

i abovr* entitled case.'' 

1 

1 




I 

1 

1 
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2 1 

: havo that letter hero, vour Honor, and the 



3 i 

response, and 

I had lots of discussions with Mr. Dow in 



i 

4 !j 

this c?.:-o. 

jv> has been in r.v officer wo discussed the 



r« i 

j! 

e^tir c’r . 

■* pever ho a* d wer •’ J roe Hr. Dow or from 



It 

rt jl 

Mr. 

the ?HI a rk, who was also in my office. 



7 ! 

that th'"*'» •'■honpht f o'*- a n an e that: **r . ?inksIstoin would 



8 1 

not he in V.** 

. vivi r *: ! r* n ' « h**. ' ~n ttv- 20 x *h 

- 


1 

Q 

ij 

He has hem * 

r raw r t her- 'v°ry tiire, 'll vino up sometimes 



in 

at his wn <■: 

r p.ee, and ! - has test'^ied ir this case 



i' 

1 « 

Jl - 

I 

ho fore the t: 

*rd jury, and the I.as '/egas case. 



12 

.I 

13 j! 

ri . r*- 

' ,~T1 T* • *•'*“!>■> ro r] r'^ 'r* h-*-> '] I r\ 



•a 

"rw.MAW: Jn r '-veide, Ou ••ce-, ard commutes 



ji 

14 

ii 

every el:s from hir; v.-> i n plerida. hr .is really 



15 

employed and 

subject to the Probation ijopu’ It. ent, nrd ns 



16 !' 

i; 

far as the 3. 

_}:clihood of his fleeing, ou Honor, I do not 



il 

stick iav nee.' 

: out for clients as I do for him — he will 



i 

18 

I 

be here when 

he has to in sentenced. 



19 ! 

?■» ry 

:, he just doesn't have the cash that Mr. Walker 



20 !; 

h«ns request ■» 

xt 5.e net "'ey rmh money. A nd if he had it 

f 

| 


21 i 

II 

I wot: 1 d tel' 

. t wi^ » k. *v c. 



22 ,| 

1 • 

have that ?»\ 

"h. 17~ h.-'- rro shocks, re bonds, no real estate 



«n ii 

4 ■ . 

1. 

nrvthing lik 

? that, ”our lbn n r. I think present bail conditi 

ons 


21 ,i 

e [• ou 1 d c. on t 5 

me and h"> /ill bo hcre„ 



" s ij 

i 

1 

; * r 

' C O )?.?: "'e »/“•: ' is h t o • oor r 7 



1 

I 

| • 
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MR. WALKER: No, your Honor, we just repeat the 
earlier position. 

'"HE COURT: I will deny the replication. I j 

t u ink it wo^Id serve no useful wrporr. ; it would impose 
n Lm ■' ’ ' r '*> the defendant. 

ME . V'ALKEP.: 1 would aslc that his Hail th"*n ?:>e 

restricted to, t guess it is, the Eastern district of New 
York, Pouthern "'irtrir?-, and whatever district Orlando, 
Florida, is in, and the t.->s V^gas district. 

:*E. NEWMAN: Mr. Firkolstein just tells me 
pursuant to hir orobatien rw is limited to where he is 
lining, but the Probation Dooa.'*tneni has allowed him to 
make different trips throughout th^ United States as part 
of his job. 

m T r E CCTTRT: I would out the same restriction on 
that that I have on the others. If he wants to go, then 
he will have to apply. I know that is something of a nuisanc^, 
but otherwise vo ha.v'' no control over the defendants. Let 
bin-anolv, r‘". 2 J ' r the fact* - , wher^ ho is rroip.g to be, hov; 
lerg he is oo ; j j.o there and aiJ. that, lie will be 
restricted to Eaysidn, Queens, Manhattan, and if he wants 
to go any plnco r*lsc he will have to apnly. 

MR. N"WMATT: Ip addition to his job, Orlando 
and Las Vegas. 

southern district court reporters, u.s. CO.'R’“ 
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COURT: Yes, Orlando and Las Vegas. 

Sentencing January 28th at 10 A.M., and it 
will ho in co-.rtroom 1305. 

I’!'. PAPE: Veur Honor, nay I be hoard concerning 
9 r ''-aa ~ r, strictions , 7n addition to an office in 

Houston, Mr. Scardino's firm, decorating firm, now has an 
office in Pallas, and ho sounds hie tame ooually between 
Pallas and Houston. 11° is still in tho business of furnishin' 
carpeting an' 1 dneoratinc to hotels, and I ^’ould request 
that his travel restrictions be limited not orly to Houston, 
but tc the Southern District of Texas and the Northern 
District of Tor as because of his work. 

MR. WALKER: Does he work on a regular basis? 

MR. PAPE: Yes. 

MR. WALKER: I havo no objection. 

TTF: COURT: All right. 

MR. D0YT.T3: With respect to Mr. Segal, could we 
have until 4 P.M. tomorrev; to get our bond written? 

TTTE COURT: Surely. 

MR. T- ' r YL .our I.ar.or, on behalf Oj. all defense 
counsel we would like to express our appreciation for 
your having afforded defendants a proropt trial and for your 
handling of the case. It has been a thorougiiy orofossional 
atmosnhere for all of us. 
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TTIE COURT: It is mutual. 

MR. WALKER: We concur. 

• T 1 . n ePE: lour Honor, I have n no further request. 
I learned only this afternoon that the defendant Richard 
Mc^L:.;.; 1 4 entitled before the PEC. We have not seen 

a cony of that transcript. I would like for the government 
to make available me a cony of Richard HcKibbon's 
testinonv bm' : o r o the sec. 

T:r: COURT: Did you seek it before the -.rial? 

K3. RAPE: I didn’t know he had testified until 
today, your Honor. 

ME- WALKER: The government would ornose that 
apr* -iccition. r 1 rst of ail, PEC testimony is done in private 
aid there is no shoeing of a need in the government s vlew 
mor ^his t-e'- vr e n y . And if the court were to rule in Mr. 
Free’s Wave-, here would be no end to post-trial discovery 
investigations with regard, to witnesses who did not appear 
and who-c tertl.nonv is immaterial.. 

COURT: I think you will have to move on 
PI"ori t or _ 

ME- l‘A?E: Thank yo”, your Honor. 

MT. WALKER: Your Honor, we v/ould like to prepare 
a list of the 3500 material that we furnished' the defendants 
at the trial and make it a oart of the court's record, and 

SOUTHFRN DISTRICT COURT ifBOBTERS U.S. COURTHOUSE 
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Kr. Si I'fc-rt '.’’ll do that within the next day or two. 

THE COURT: Who will chock it oit of defense 

counsel? 

. WALKER: P^rha^s Mr. Povle could chock it out. 

^^* 7 on 1 cl the rest of you be gracious 
enough to rns-or Mr. Doyle to just go over that and check 
it out, otherw ise i mi afraid I will h'vo .o bring you 
pH back fr~*n your othc“ chores. 

ME. GREENBERG: We would feel more comfortable 
if we all saw it. 

Ti’E COURT: You want to fly back? 

MR. orbenEEP.G : Vic have to come back for the 
soningoing. We can do it at that time. 

TEE COURT: I suggest that you make copies of it 
and send it to counsel at least two weeks before sentencing 
sc that the' hove an ccoortunity to go over it. 

MR. WALKER: Very "ell. 

(V oreupon, sentencing was adjourned to January 28 
1075, at I'J in room 1305.) 
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TRANSCRIPT OF PROCEEDINGS BEFORE MacMAHON, D.J., ON 
ns DECEMBER 13, 1974 

UNITED STATES OF AMERICA 

vs. 74 cr. 903 

HOWARD riNKELHTETN, ct al . 
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New York, December 13, 1974; 
2.00 o'clock p.n. 


10 

Present : 



11 

; 


Mr. 

Sif f ert. 

12 


Mr. 

Pape. 

! 

13 


Def 

ondant Rcardir.o. 

14 i 

II 



- - 

15 ii 




1 

1G 


•ty . 

RAPE: Your ilonor, 


court nrococdir.qs your Honor set Mr. Scardino's bail pend¬ 
ing sentencing at $20,00^ personal recogni?e bond and 
$2000 cash, living Mr. Rcardino until 4 p.n. todav to make 

that deposit. 

At the and of yesterday's session I discussed 
very briefly with .Mr. Walker Mr. Scardino's financial 
situation. I told him that we thought we could make a 
loan request, but if it. were impossible, I asked Mr. Walker 
whether I could speak with him about it today, and he 
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indicated that ho was flexible and would listen to me. 


I have not beer, able to locate him. I have discussed 


• ith Mr. Siffcrt Mr. Scardino's brother Philip* an employee 


at NASA, who is the only oerson with liquid canital from 


whom Mr. Scardino thought he could get the loan today. 


Mr. Scardino called his brother last night and 


learned that his brother is in the Virgin Islands on NASA 


business and could not be reached today. "'or that reason 


it has been impossible for Mr. Scardino to obtai-n the 


11 • 


$2000, and for that reason I would like to make an 


a on li cation to the Court to either leave Mr. Scardino or. 


13 I 1 


a nure ersonni recognisance bond or extend the tine on 


which he can malic a deposit to -1 p.m. on Monday. 


In simport of my application I would again point 


ot to the Court that Mr. Scardino has never been arrested 


17 ! 


prior to this, has always lived his entire life in Houston, 


and I would also point out that after you had made the 


bail decision on Mr. Scardino late yesterday afternoon, 


two co-defendants, Messrs. Zuber and Howard, who Mr. Walker 


wished to have remanded, and both of whom have prior 


criminal records and other criminal cases pending, were 


released on pure personal recognizance bonds. 


My client cannot get the cash today and I would 


ask the Judge to consider his financial condition, his 


SOUTHERN DiS.-MCT COURT REPORTERS >J S COURTHOUSE 
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financial .inability, his clean prior record. I an repre¬ 
senting to the Judge that I have known this man for 
approx.imatel’' five years, I have known the firm, have done 
his civil business, and his reputation as a stable citizen 
in the Houston community is verv good. I can represent 
that I think he poses no great threat. 

THE COURT: Mr. Siffert? 

MR. SIFFERT: We have nothing further to add 
than was set forth last night, except to say tnat I do 
understand from M r. Far;*'' that should money be available it 
would be limited to $1000, regardless of when it would be 
due, and the Oovernment would ask that $1000 be posted. 

In other words, we would consent to the reduction from 
$2000 to $1000. 

THE COURT: I think that is perfectly reason¬ 

able, and I will extend the time to raise that until Monday 
at 4 o'clock. So there will be a $20,000 personal recog¬ 
nizance bond secured by $1000 cash deposit. 

MR. PAPE: Your Honor, may I make one further 


r equest. 

I appreciate your Honor's consideration. I 
possible to enable me to return to Houston, to have Mr. 
Scardino execute the paners today, and have the deposit 
made cither by a member of my former New York law firm 
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here or in some other way, rather than by me and Mr, 


Scardino on Monday? 


Till’. COURT: Vos. 

MR. RAPE: Thank you. 


* 
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Government's Exhibit 1-K 
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•• unit furnish without charge to inch stockholder who so re * 

■is, preferences end relative, participating■, optional or other : fijv 
class of stock or series thereof of the corporation and the 
: ,i ns or restrictions of such preferences and/or rights. Such 
the corporation or the transfer agent. ijjg 


V' The cor per * 
quests the design, 
special rights of \ 
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INCORPORATED UNDER THE LAWS OK 
STATE OF NEVADA, MAT, 1»\S ' 


CAPITAL STOCK SB OOOOOO OO 
COMMON STOCKi B 000,000 SHARES 
PAR VALUE $1.00 EACH 


*?ONY) 'SC A HD 


, f - ; -- -j 

registered holder of:. 

t I .T lV .. __.y ■ ■ 

PIONEER DEVELOPMENT CORP 

^transferable drily on the bool^s of the Corporation by the holder hereof in f 

iliMk "i 


■ - . IN mmESS lVHER^Qf. tkgs a«r< 

' authorized ^officers and its Corporate Seal totb eh 
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Sri (.11 Mil) l J iU\ILLK .S/M I S ri<OOi:Li/;i 


ORVIS BROS. 
A/ c ALAN SEGAL 


11/12/69 * 

11/17/69 * 

11/18/69 * 

11/26/69 ** *** **** 
11/28/69 ** 
11/28/69 
12/2/69 
12/8/69 
12/10/69 
12/11/69 
12/15/69 
12/19/69 
12/24/69 
12/29/69 
12/30/69 


'7,000°-° 

15,000- 

32,000- 

11.500- 

15.500- 
15,000- 
10 , 000 ^ 
4,000°-° 

15,000 '-2 

4.000°-° 
5 , 000 “-° 
15,500- 
13,000 a 
22 . 000 °- 
27,828 

' 212,328 « 


ORVIS BROS. 

56 PRANCINE ZAHL 

11/10/69 *** *10,83/- 


KAREN CO 


27. /</: 


*10,8373 


A / C KRANCINE ZAHL 

11/7/69 

* * *‘19,032- 

11/12/69 

* 19,992 s 

11/17/69 

• 22,320 “ 

12/15/69 

... 6.225“ 

12/31/69 

. 29,965® 

1/3//0 

.... 14,724“ 


* 112,259- 



REPUBLIC 
NATIONAL BANK 
a/c BONIFIDE PRODUCTION 
‘270,331 y 


REPUBLIC 
NATIONAL BANK 
a/c ALAN SEGAL 
‘27,000^ 


OTHER 
DISPOSITION 
FRANCINE ZAHL 
*38,095 51 


* REPUBLIC NATIONAL BANK A /c BONIFIDE PRODUCTIONS. 

** REPUBLIC NATIONAL BANK A / c ALAN SEGAL. . 

*** CHECKS NOT DEPOSITED AT REPUBLIC ACCOUNTS. 

**** *12,724 42 DEPOSITED REPUBLIC NATIONAL BANK % BONIFIDE 
PRODUCTIONS AND *2,00025. in CASH. 
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SPECIFIED TRANSFERS OF PIONEER STOCK 
NEVADA AGENCY AND TRUST 
OCT. md NOV. 1969 


OLD SHAREHOLDERS 
STOCK SURRENDERED 


::-=CRATICN SERVICES INC. 

D. DEVERICH 

'.V.a«E. DOUMANI 

3.a.n’oV ERSKINE 

L FRIEDMAN 

V. GILBERT 

uA\ R. GIRVIN 

w. ?.. GIRVIN 

G. A. 30LITZ1N 

VLns.G, KASTNER 

y E.T ORGINAZATIONS INC. 


2,000 ! 

3,000 

15,200 I 

2,500 i 
4,000! 
3,000 | 
4,^00 I 
4,750 < 
500; 
10,000 j 

100 j 


"P.am LE. LESTER 

3,500 i 

C. MAYNARD 

G,200 

J.P .MILLS 

5,000 

-CS^AGE VENDORS INC. 

15,000 

3.-. VANDERSTEEN 

! 00,000! 

3. 7/EI3ART 

25,800 i 

3. WILDER 

4,0001 


208.950 


NEW SHAREHOLDERS 
STOCK ISSUED 


V/. BROWN 
J. GEDDES 
M. HAROLD 

C. HUNT 
J.C.JARNER 
H.KAIGHAN 
F. La VAN 

i B. I. MADSEN 
-I B.V. MAPLES 
j E. MARIOT 

R. M c KIBBON 

S. MORGAN 

D. MORGAN 
CM. PRICE 

T. SCARDINO 

J SONNHALTER 
T. VAN GIETZEN 
J. WALKER 
F. ZAHL 


4.500 
500 

I, 250 

3.500 
5,000 : 
6,600 
1,000 
8,000 
5,000 

20,000 

18,000 

4.500 

5.500 

1,000 

II, 000 
400 

3 ZOO 
25,000 
85,000 


V 


JA1538 




<b/ 


J A1539 


PROCEEDS OR SAIL I: OR 0 00 PlOii'ttli ,‘fA.’X OR SC/uWMO Af 
t/OREM-OWER WEEKS TO SCMWIM WKISBOtl.ACK'iJ f j '0 OTflERS 


/I-/C 9 


IS/ A •** 


H0RNBL0WER WEEKS 
HEMPHILL NOYES 
$ 36,459 

GEORGE T. PARRIS 

* 36,459^ 

AMERICAN NAT’L 
BANK. DENVER 

* 36,459 51 


RICHARD f. M C KIB80N UNION BANK TUCSON GEORGE PARRIS am, 
CASHIERS CHECK AC GEORGE PARRIS RICHARD M c KIBB0N 
"86047 WIRE OE FUNDS CASH 
*32,350- *3,650- ‘459 5T 


/02/*« 


11/109 


VALLEY BANK 
OF NEV.JA 
*32,350- 


TONY SCARDINO 
CASHIERS CHECK 
'51524 
*450 — 


S0z/«9 


n/i2A» 




ii/u/to 


‘ 10,00022 


'2,500 - 


FIRST NATIONAL] [ BOB CLAYTON TONY SCARDINO SAM DE SARNO BERNIE ATKIN (ACTON 
BANK OF NEVADA CASHIERS CHECK CASHIERS CHECK CASHIERS CHECK CASHIERS CHECK 


4,000 22 


* 2,75022 


‘13,00022 


M/13/69 



CROCKER CITIZENS 
NAT’L BANK 
V A C ENTERPRISE 
WIRE *1 0,000 a 

















] 


v'ame of scar^o at hornblower, weeks to scardino,M c KIBBON,A-C. 


1l/t8/&9 


HORNBLOWER WEEKS 
HEMPHILL NOYES 
* 30.441 22 


ll/lfi/69 


TONY 
SCARDINO 
* 30,441 ^ 


VMM 




AMERICAN 
NATIONAL BANK 
* 30,441 — 

”-i 1 


t t/f 8/69 


DICK V-Ki'BBON ■ ; TONY SCARDINO 
CASHIERS CHECK ' i CASHIERS CHECK 


*85325 


15.441 as 


*■85234 

‘5,00022 


VMM 


11/24/M 


HORNBLOWER WEEKS 
HEMPHILL NOYES 
* 16,347 22 


11/24/49 


TONY SCARDINO 
(M c KIBBON POWER) 
*16,34712 


11/25/^9 


IS NATIONAL BANK 
OF NEVADA 
*16,347 22 


11/18/69 


11/26/69 


VMM 


CROCKER CITIZENS 
NATIONAL BANK 


CROCKER CITIZENS 
NATIONAL BANK 


A /c A.C. ENTERPRISES A /c A.C. ENTERPRISES 
WIRE Q r FUNDS WIRE OF FUNDS 


1 10,000 22 


J 14,000 22 


FIDELITY BANK 
and TRUST 
VcTONY SCARDINO 
* 1,00022 


CHARD M c KIBBON 
CASH I 

q 0 1 oo 

• 4 I 


\ 
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PART op PROCEEDS OP SALE o: npao, ■< . . .. ,fc Op 

t'PKIBROrJ AT HORmLOiVER, WEEKS TO SC:\11W"0 .’.WftV 


u/u/bi 



OF NEVADA 
*53,000 — 
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GOVERNMENT'S EXHIBIT 63A - COATS AND AMOUNT OF BILL 
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GOVERNMENT'S EXHIBIT 63B - COATS AND AMOUNT OF BILLS 



January 10, 1970 


I, Allen Grant, do hereby give Ur, Edward Zubf.r 

THE EXCLUSIVE RIGHT MID OPTION TO BUY AT 910,00 
(TEN DOLLARS) A SHARE, THE TOTAL OF SIX THOUSAND 
NINE HUNDRED SHARES OF FREE TRADING, OVER THE 
COUNTER STOCK IN PlOIIEER DEVELOPMENT ^ORP,, SAID 
OPTION TO START ON THE IZtH DAY OF JANUARY, 1970 
AND ENDING ON THE 14tH DAY OF UaRCH, 1970, 




333 SEVENTH AVENUE • NEW YORK, N. Y. 10001 • PHONE LV/ 4-0760 
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GOVERNMENT'S EXHIBIT 131 - ORDER OF CONLQN, J. IN 
PEOPLE v. SEGAL, ET AL 
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C. J. 


At a Special Tern, Part II 
of the Supreme Court of the State 
of New York, held in and for the 
County of New York, at the iurt- 
house, Pearl and Centre Street.:;, 
Borough of Manhattan, State 
New York on the ^ l '* day of 
October » ' hv 


present 


hon . ycAMCIS X. C0XLC1" 

Justice. 


THE PEOPLE OF THE STATE of NEW YORK, 

Plaintiffs, 

-against- 

ALAN IKVxNO SEbAL ana ALAN ASSOCIATES 

Defendant s. 


; 


SEoUrtlTxES uOKP•, 


The plaintiffs having brought this action by the 
service of a summons and verified complaint upon the above 
named defendant for a Judgment permanently enjoining and 
restraining said defendant from engaging in the issuance, 
offering for sale, aa'le, promotion, negotiation, aavr-rtlse- 
ment and distribution to the public within and from the 
State of New York of securities and commodities ns well as 
any other interests therein pursuant to Article 2j-A of the 
General Business Law of this Ttate. 

4 

NOW, on reading and filing the summons dated 

October 5. 1 *>■* • th « com P 1,lnt h '' Pe ’ n ' v " r,, ' lnd th ‘ 

>th day of Ootober > ■ th,> or " 

f idaVlt of OHBMB J. rtiHALi, AsslMont Attorney oenertL 
or the State or New iork. 


sworn to the 5th day of October 


*r 


and the 













t 

t 
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consent of the defendants , It in 

On Motion of LOUIS J. LEEKOWITZ, Attorney General of 
the State of New York, attorney for the plaintiffs, 

ORDERED, ADJUDGED and DEGREED that the above defendants 
be restrained and enjoined permanently from directly or indirectly 
engaging or attempting to engage in any business relating to the 
. purchase and sale of securities or commodities with the public, 
within and from the State of Hew York; and from acting and en¬ 
gaging as agent, salesman or employee of any person, fins or cor¬ 
poration engaged in any business relating to the purchase and 
sale of securities or commodities with the public, within the 
State of New York; and from writing, publishing, preparing, 
selling and distributing any letter or other literature advising, 
suggesting or In any other manner communicating advice to the 
public within the State of New York with respect to the purchase 
or sale of securities or commodities and of the future price 
fluctuations of securities or commodities markets in gec-rai; 
and from forecast! ~, advising or in any other manner suggest¬ 
ing eitner orally or in writing any method or methods to be 
used in connection with the purchase or sale of securities or 
commodities, and from any act in aid or furtherance of the same, 
or in any attempt thereat; and it is further- 

ORDERED, ADJUDGED and DECREED, that the above d- form¬ 
ants be restrained and enjoined permanently from directly or 
indirectly engaging or attempting to engage in the business of 
i broker or dealer in securities within or from the State of New 
York, and from any act in aid or furtherance thereof; and en¬ 
gaging or attempting to act and engage as agent, salesman or 
5 employee of any broker or dealer in the securities business; ^ 
and from acting as or being or attempting to act as or be a 







stockholder, director, trustee, officer, member or employee of JA15*+6 

I 

any corporation, association, syndicate, company, trust or other 
combination engaged in the securities business as brokers or 
dealers; and from being or attempting to be a partner or member 
. (limited, dormant or otherwise) of any partnership, firm, 

association or person engaged in the securities business as bro¬ 
kers or dealers within or from the State df New York; and from 
any act in aid or furtherance of the same, or in any attempt 
thereat; and it is further 

ORDERED, ADJUDGED and DECREED, that the above defend¬ 
ants be restrained and enjoined permanently from acting and en- 

| 

gaging or attempting to act and engage as agent, broker, sales¬ 
man, owner, employee, stockholder, director, trustee, officer, 
associate or partner (limited, dormant or otherwise) of any cor¬ 
poration, company, association, trust, and representative of 
another or in any other capacity, or by or through any other per¬ 
son or agency, fromithe issuance or offering for sale, or sale, 
or promotion, or negotiation, or advertisement, or distribution, 
or purchase, to or from the public within or from the State of 
New Yor^, of any negotiable iocuments of title, foreign cur¬ 
rency orders, calls, options, stocks, bonds, notes, evidences 
of interest or indebtedness and any other securities, including 
oil and mineral deeds and leases, or any interest therein, sold 
or transferred in whole or in part to the purchaser where the 
san^ do not effeot a transfer of title in fee to the land, and 
including any commodity as defined in Section 352 of the General 
Business Law of the State of New York, issued and which may 
hereafter be issued by any person, partnership, corporation, 
oompany, trust or association and from any aot in aid or fur¬ 
therance thereof, or in any attempt thereat; and it is further 

ORDERED, ADJUDOED and DECREED, that the Attorney Gen¬ 
eral of the State of New York may make suoh further application 







JA1 5 1 *? 

under the provisions of this Judgment end decree or maintain any 
action for such other and further relief as plaintiffs may be 
advised is proper and necessary for the enforcement of this or¬ 
der, judgment and decree, all pursuant to article 23-A of the 
General Business Law of the State of New York and of other pro- 


visions of law applicable thereto. 


ENTER 


o X 


J.3.C. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


THE PEOPLE OF THE STATE OF NEW YORK, 


Plaintiffs, 


-against- 


SUMMONS 


ALAN iRVxNCi SEiiAL and ALAN ASSOCIATES 
SECURITIES cORP., 


Defendants 


TO THE ABOVE NAMED DEFENDANTS: 

i 

YOU ARE HEREBY SUMMONED to answer the complaint in 
this action and serve a copy of your Answer, or if the complaint 
is not served with the summons, serve a notice of appearance on ( 
the plaintiffs' attorney within twenty (20) days after the service 
of this summons, exclusive of the day of service. In case of 
your failure to appear or answer, judgment will be taken against - 
you by default, for the relief demanded in the complaint. 

» * 

Dated* New York, New York October 19bV. 1 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Plaintiffs 
Office & P.0. Address 
80 Centre Street 
New York 1.3, N.Y. 
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SUPREME COURT Of THE STATE Or NEW YORK 
cCuNTY Or HEW YORK 


THE PEOPLE Or THE STATE Or' NEW YORK, 

PI a incurs, 

-against- 

AlAN j-HviNO SEuAL and ALAN ASSOCIATES 
SEouHlTlES cORP., 

Del'enaants. 


Plaint ill's, by LOuiS J. LErKOWiTZ, Attorney General ol 
the State or New York, complaining of the above namea aerenaant, 
allege upon iruormation and belief: 

r IKST : That the aerenaant Alan Associates Securities 
corp, is a aomeatic corporation organized ana existing under and 
by virtue 01 the laws or tne State or New York, on or about the 
1 Nth nay or Auguot, lvptt, with principal oft ices at 37 Wall Street 
in the city, county ana State or New York, 

SE cOND : That sinr.e on or aocut the loth day of August, 
l'vbb and up until the present time, the aerendant Alan Assooistea 
Securities corp» war, engaged m the business 01 a oroker ana 
dealer m securities within the city, county and State or New York 
maintaining Its oiTices I'or such purpose at n Wall Street in the 
Gity, county ana State 01 New York, 

THIRD : That on or about the pth day of March, lviw, the 
aerenaant Alan Associates Securities uorp. riled a dealer's state¬ 
ment with the Department or Law or the State or New York pursuant 
to ana as required by Section 3^y-e or the General Business Law 


X 

: 

: cOmPLAiNt 








or tha 3 tote of New fork, and at .11 the time, thereafter end 
up until the present time waa and la . dealer In a.eurltl.a 
within the intent and meaning or Section 3^-e or the ueneral 
Business Law or the State or New fork. 

rQu rtl'H: That the defendant Alan irvlng Segal resides at 

24 East 64 th Street in the oity, county and State oi Mew *ork. 

nr-l'H: That the aerenaant Alan n-ving Segal has be^n the 

president and majority stockholder or the oeiendant Alan 
Associates Securities oorp. from Its inception to the present 
time and has controlled ana dominated the business and financial 
affairs or the oeiendant Alan Associates Securities oorp. 

SlXTH: That at least since the 1st day or September, 

l^V and at all times thereafter and up until the present time, 
the defendant Alan Associates Securities ^orp, was and Is 
insolvent, in that the aggregate oi its assets was and is not at 
lair valuation curriclent m amount to pay its debts, and the 
defendants well knew and h.d knowledge of such insolvency all 
during salo period and inau. latently conceaie.i the lact oi such 
insolvency from the plaint it is and tho public generally, 

SEV ENTH : That at least since on or about the 1st day of 

September, lyby and at all times thereat ter and up until the 

present time, the oeienuants, while fraudulently concealing tho 

* 

fact that the defendant Alan Associates Securities oorp. was 
insolvent, in violation of law, induced the plaint lira and the 
public generally to part with monies, securities and other 
valuable property in the course of their business aa dealers In 
securities within and from the State of New iork. 







Ei uHi'H t That at all tlmee hereinbefore and herelnaiter 
mentioned, the defendants have been and are now employing 
certain other fraudulent praotices in connection with the 
promotion, negotiation, advertisement, sale and distribution 
01 securities within the intent ana meaning or Article 23-A or 
the ueneral Business Law ol' the State ol New v ° r ' £ » 

NiNTH: That the ai'oresala acts ana course 01 conduct 

by the aeiendants were and are iraudulent and in violation 01 
law, ana constitute fraudulent practices pursuant to and within 
the meaning 01 Article 23-A or the ueneral Business Law or the 
State or New York. 

XENi'H: That as a result oi the iraudulent practices ol 

the aeiendants, the plaintnls and the public generally were 
inducea to part with monies, securities and other valuable 
property, m reliance thereon to their loss and damage. 

ELE VEN Til t That the plauntifis and the public generally 
have been and ere being irreparably damaged ana have no adequate 
remeay at law. 

WriEKErOHE, It is iespecti.nl ly prayed that the dei'endants 
be permanently enjoined from ever again engaging in the securities 
business directly or Indirectly within or from tne State 01 
New York. 

4 

LOUiS J. LErkOwiTL 
attorney tieneral or the 
State ol York 

Attorney lor Plaintiffs 
01'rice tc P. 0. Address 
00 centre Street 
New York 13, N, Y. 
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VERIFICATION 


STATE OF NEW YORK ) 


: SS. : 


COUNTY OF NEW YORK ) 


being duly sworn, 


ORESTES J. WlHALl, 

deposes and says: 

I am an As.lM.nt Attornej 

General of the State of New York, and one of the plaintiffs In 
the within action. 

I have read the foregoing complaint and know the 
contents thereof, end the same la true to my own knowledge eao.pt 
ae to those matters said to be alleged on Information and belief, 
and as to those matters I believe it to be true. 

The sources of my information and the grounds of my 
belief are investigations made by me on behalf of the Attorney 
General, together with exhibits and records filed with the 
Attorney General’s office. 


Sworn to before me this 
5tn/ay of October > 



Arfsistan 
ofl the S 




It 

•I 


I 






SUPREME COURT Or THE S'i'Ai'E Or NEW YOuK 

COUNT' Jr NEW YORn 

THE PEL-i E Or THE STATE Or' NEW YGHh, 

Plaint nis, 

- against- 

ALAN IHVj.NO SETA and ALAN ASSOCIATES 
SEluRj.ij.ES coin',, 

Dei’end ant b . 


state or new york ) 

: as,: 

COUNT* Or NEW YORK ) 

OttES’i'ES «i. PliRAL Y, beini; duly sworn, deposes and nays: 

That 1 am an Assistant Attorney General ot the State oi 
New York m the Department oi Law or the State or New lork, 
assigned to the Bureau oi Securities at 00 centre Street in the 
w3ty, county and State or New York, and air, in charge oi the above 
entitled action. 

That pursuant to Article 2VA oi the General Bu 3 inesn Law 
oi the State oi New lent, i have naue an investigation ox the 
nractices oi the above named noiendants u the issurnrr ( .sale, 
promotion, negotiation, advertisement arm uistribution ot secuntJ 
withiV, ana Irorr the State or New York, 

That i have examined numerous witnesses andvariuus books, 
reoorda and documents relating to said investigation and as a re¬ 
sult or said examination, make the lollowing statements on lmorma 
tion and belieft 
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The defendant Alan Associates Securities oorp, was 
organized by the defendant Alan xrvxng Segal as a New lork 
corporation on or about the loth day or August, ly^o# and 
conducted business at yy Wall Street as a broker dealer in 
securities within and from the State ol New iork. 

Since its inception, the corporate defendant, under the 
domination ana control ci its president and principal stockholder, 
solo thousands ox dollars worth of securities to the public 
within ana from the State of New xork. 

Since September 1, l^bv, the corporate defendant has 
been insolvent and the xact oi such insolvency has been concoaJ ed 
from the public by both deiendanta while they Lave engaged in the 
securities business within ana from the State ox New xork. 

The concealment of such insolvency while engaged in the 
securities business is a irauaulent practice within the meaning 
and intent ox Article 23-A oi the ..-enerai business law, 

xn addition, this ox rice has conductea an investigation 
into the activities oi Arthur Tori crello at. i Stanley lounger, 
persons who have been enjoirea irop, the securities business in 
the State ox New lork. This Investigation has revealed that 
Stanley lounger and Arthur Tortorello were mstnuwenta 1 m arrang¬ 
ing for the sale oi the securities oi Electronic a by the 
defendants during the month of August, ly^v. 

The defendant Alan xrving Segal has testified under oath 
that he allow©., an individual to sell the stook ox o&f Electronics 
irom his oil ice at Wall Street to persons residing in the State 
oi Texas, These persons had already purchased stock of oflep and 
the premises ol' Alan Associates Securities oorp, was used to "load" 

_ O - 
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these stockholders. 

A rttl d by members of the Staff of the Attorney Oon.ral 
and Detectives of the Safe box', and frock Sfaad of the lieu •’«* 
Oity Police which resulted in the arrest of the Aforementioned 
Arthur Tortorel 1 o and Stanley Younger on or ai, ut the 1st Jay 
September. W». resulted in the virtual steppe . of tic distribu¬ 
tion of the securities of Cb? electronics. Alan Irvin, So.al has 
testified under oath that he has been unable to .,ake deliveries 
on the sales ef C*F Electronics effected at his premises. 

Your deponent Is of the opinion that it is to the bast 
interests ef the People of the State ef hew York, that an injunc¬ 
tion be issued by this Court, restmlninf; anu enjolnin,; the 
defendants as prayod for in the complaint.. 

No previous application for the relief sought lh.rain 

a- a ■ t o n -, n ft- or an 1 c/f\ior Court or Jiiaj/fcu. 
lias been made to tx.is Court or an., ^ // * 

( i / // f /« / 

V ; V ' 1 _ 


Sworn to before m this 
•; t i. da„ of Oo. t,ot < r, J v ' • 

fin / / j / ■ f _ 

f //• . 'iA jlYI — 

Tty i start flfA or)*" - meral 

of the S(jti e i.ew Y( vt 


.. ' • > > 


< ( > jj 

t-X “ 


V--. -.' l > 

<VVi / 

‘ ■ / 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

i "* 

THE PEOPLE OF THE STATE OF NEW YORK, 

Plaintiffs, 

-against- 

ALAN irfVxNO SEGAL and ALAN ASSOCIATES 
SEuUKiTlES uORPe, Defendants • 


CONSENT 


I, ALAN IRVlNG SEGAL, 

a resident of Street, New York, N. 1, 

as President of the Alan Associates Securities uorp. 

do hereby acknowledge that I have received 

„ copy of the foregoing proposed Judgment of permanent Injunc¬ 
tion and a copy of the summons and complaint and affidavit 
annexed thereto. 

I hereby acknowledge service of each of the sar.- upon 
me as President of Alan Associates Securities oorp. 

(XxsqpcRDtadcfeXK. 

I further acknowledge that I have read each of sal 
papers and know the contents thereot. 

Corporation does hereby consent to the entry of the fnreg-ing 
judgment of permanent Injunction without further notice. I 
execute the consent herein, on behalf of said corporation, upon 
authority vested In me by order of the Board of Directors of 
said corporation. 

A] an Anaooiatoti Seoul*! ties i-orp. tffcMXAAfcifc® 

does acknowledge that this consent Is H« own IT- ">-* volnntnr 
act, and that no offers, agreements or inducements of any 
nature whatsoever have been made to it or to any of its of 
fleers or directors by the plaintiffs herein or by their at¬ 


torney to procure this consent. 
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As President of Alan Associate® Beouritlaa oorp. 

W^axatoix. on Its behalf, I do hereby execute this consent 

„ lt h the knowledge that the effect of said propoaed Judgment 

Of permanent Injunction when signed and entered Is to forever 

enjoin and restrain said cnrpo.a tlon reengaging In any act 

or transaction whatsoever relating to the purchase or sale of 

securities within anl from the State of New fork.^ ,r... 

T > - S 

,r T : ^ .a u 


tXZT" YorC^w York, October,rf. 7 


. 1 


^CitPe 

AIAN A330 q 1 AJ.es SEoUHirx BSr ******** 


'SEAL) 


BY 


Cf,,~ 5 


PRESIDENT 


-r ^ 

r^- 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


: SS. : 


, 19 5* befora 


On this t^h day of October 
mc personally came ALAN iKVsHU SKOAL 

to me known as President of ALAN ASSOCIATES SBuUHlTHS oOK». 

a corporation described In and which executed the foregoing con- 

that the seal affixed to snld Instrument Is the se.l of said 
corporation, that It was so affixed by order of the Board of 
Dlracto^*yoi^ana that he slgn-d to. name thereto by like 


ord^r. 






I 
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ItHE PEOPLE of THE STATE of NEW YORK, 

Plaintiffs , 


-agalns t- 
ALAN J-KVlNG SBUAL 


Defendant . 


CONSENT 


______ 

jo/ (>(, 

I, ALAN IRVING SEGAn, residing at i+di- Soot <*4« h Street, 

hereby con^ent^ toHhe* entry of the foregoing proposed judgment 
of permanent injunction without further notice and hereby ac¬ 
knowledge receipt of a copy thereof together with receipt of a 
copy of the summons and complaint and affidavit . 1 further 

acknowledge that I have read and understand the aforementioned 

papers. 


My consent herein is a free and voluntary act and no 
offers, agreements or inducements of any nature whatsoever have 
been made to me by the plaintiffs herein or their attorney to 
procure my consent. 


I do hereby execute this consent with the knowledge 
that the effect of said proposed judgment of permanent injunc¬ 
tion, when signed and entered, is to forever enjoin and re¬ 
strain me from engaging in any act or transaction whatsoever 
relating to the purchase or sale of securities within and from 


the State of New York. _ / 

“-- * .T' 

D V y t . v f. 'i> ' . ' 

3 


# 

Dated: New York, New York 


October 

/ 




9 




o 

I 








STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 
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On this 7 ^ hay of October * 19 & ’ 

before me personally came ALAN i-KVlN(i SEGAL 

to me known end known to me to be the Indlvlduel mentioned end 
described In end who executed the foregoing consent to the entry 
of the proposed Judgment of permsnent Injunction end he thereupon 
duly acknowledged to me that he executed the same. 



/V 
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. MOTION BY DEFENDANT EDWARD ZUBER FOR JUDGMENT OF ACQUITTAL JA156? 
OR FOR NEW TRIAL AND POINTS IN SUPPORT THEREOF i 

1 : 

KIRSCHNER & GREENBERG 

•*» 1 

FOURTH FLOOR AVCO CENTER 

10850 W1LSHIRE BOULEVARD 

2 : 

LOS ANGELES. CALIFORNIA 90024 

* 1 
3! 

(213) 474-6555 • 879-5800 

4 


5 

Attorneys for—Defendant--- 

6 

EDWARD ZUBER 

7 

8 

UNITED STATES DISTRICT COURT 

9 

SOUTHERN DISTRICT OF NEW YORK 

10 


11 

12 

UNITED STATES OF AMERICA, ) No. 74 CR 908 (LM) 

Plaintiff, ) MOTION FOR JUDGMENT OF ACQUITTAL 

) AND/OR MOTION FOR NEW TRIAL; 

13 

vs. ) POINTS AND AUTHORITIES IN SUPPORT 

) THEREOF. 

14 

EDWARD ZUBER, et al, ) 

) 

Defendants. ) 

) 

15 

16 


17 

Defendant, EDWARD ZUBER, respectfully moves this Court 

18 

for an order to set aside the verdict of guilty on Count Twenty-nine 

19 

entering a Judgment of Acquittal, or, in the alternative, to grant 

20 

a new trial, based upon the following reasons: 

21 


22 

1. THE GOVERNMENT FAILED TO DISCLOSE DAMAGING 

23 

BRADY MATERIAL RELATING TO THE CREDIBILITY, 

24 

MOTIVE AND BIAS OF ITS CHIEF WITNESS, MICHAEL 

| 25 

GARDNER, IN SPITE OF THE COURT'S CONTINUING 

26 

ORDER TO FURNISH THE DEFENSE WITH ALL BRADY 

27 

MATERIAL. 

25 

i 

• 

' 29 

The attached exhibits reflect the information which the 

30 

1 Government had in its possession on the eve of Mr. Gardner's 

31 

J testimony, but failed to furnish: 







10850 WlLSHIRE 
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1 


Exhibit 1 - Indictment filed in 1974 - United States of 
America v. Michael Gardner , Criminal No. - 7?- 
CR-573, Southern District of New York. 


5 

4 

5 


Exhibit 2 - Government's Answer to Defendant Gardner's 

Motion to Dismiss the Indictment filed November 
23, 1973 - United States of America v. Michael 
Gardner , Criminal No. 73-612, United States 
District Court of Illinois, Eastern Division. 


6 

7 

8 
9 

10 


Exhibit 3 - Transcript of Proceedings of April 19, 1974 - 
United States of America v. Michael Gardner , 
Criminal No. 73-612, United States District 
Court of Illinois, Eastern Division. 

Exhibit 4 - Statement in Aggravation filed April 2, 1974 - 
United States of America v. Michael Gardner, 
Criminal No. 73-612, United States District 
Court of Illinois, Eastern Division. 


11 

12 

13 


Exhibit 5 - Government's Motion to Reconsider its Order of 
January 31, 1974 - United States of America v . 
Michael Gardner , Criminal No. 73-612, United 
States District Court of Illinois, Eastern 
Division. 
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14 

15! 

16 

17! 

18 

19 

20 
21 


22 

23 

24 

25 

26 


27 

28 

29 

30 

31 


Exhibit 6 - Transcript of Proceedings of December 10, 1973 - 
United States of America v. Michael Gardner , 
Criminal No. 73-CR-167, Southern District of 
New York 

Exhibit 1 - The indictment of Mr. Gardner, filed in 1974, was 
not brought to the attention of counsel in the Court below until 
just before Mr. Gardner was called to testify. This information 
should have been given to the Defendant in time enough to at least 
investigate it, or alternatively, the Defendant should have been 
furnished the entire "Gardner" information, infra . 

Exhibit ? - The Government's Answer to Defendant Gardner's 
Motion to Dismiss states that Gardner had been granted immunity 
(later apparently withdrawn) in the Chicago proceedings (at page 
3). It would appear that the Government well knew that Mr. 

Gardner had been granted immunity (later withdrawn) in that case, 
but this was information not disclosed to the Defendants. 

(Emphasis supplied.) 
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Exhibit 3 - During a Sentencing Hearing before Judge Austin 


it was brought to the Court's attention that Mr. Gardner had 
apparently been granted immunity by the Government (p.15) and 
apparently the Government had taken the position that Mr. Gardner 
was planning to lie, or had knowledge that he was going to lie, 
before the Grand Jury and therefor withdrew the immunity (p. 16) . 
It would appear that the Government had substantial prior know¬ 
ledge of inculpatory material pertaining to the witness Gardner's 
motive, bias and credibility, which the Government for reasons of 
their own failed to disclose. 


Exhibit 4 - In the Government's Statement in Aggravation it 
is suggested that the Government was aware that Mr. Gardner had 
allegedly stolen Tennessee Valley Authority Bonds, and that he 
had also sold Three Hundred Thousand Dollars ($300,000.00) worth 
of stolen Westinghouse Electric stock (p.2-3). The Government 
also suggests that they had knowledge that in the Spring of 1973, 
Mr. Gardner attempted to "set up" a witness against him (p. 4) and 
that the Government characterized this as an "attempt to tamper 
with the judicial process" (p. 5) . It seems astonishing that this 
information was not known to Assistant United States Attorney 
Walker so that it could have been given to counsel for the Defen¬ 
dants for their views and/or investigation into the credibility, 
motive or bias of the Government's major witness. 


Exhibit 5 - The Government's Motion for Reconsideration 
demonstrates that, in fact, Mr. Gardner had been granted immunity 
in the United States District Court of Illinois on June 12, 1973, 

(p. 1) several months before his appearance in the present matter. 
This is compounded by the fact that the Government seems to suggest 
that they then became aware that Mr. Gardner had either given a 
false statement or that he was going to perjure himself before the 
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Grand Jury (p.2 - 4). For this reason, the Government apparently 
withdrew the immunity. In any event, this information is more 
than telling on the credibility of this witness and the apparent 
knowledge of the Government that its witness in the present trial 
had been granted immunity in June of 1973, and then in the same 
month, the United States Attorney had, what he considered, pro¬ 
bable cause to believe that the witness was either going to per¬ 
jure himself or had, in fact, given a false statement to the 
Federal Bureau of Investigation. 
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Exhibit 6 - It seems more than astonishing at this point that 
Mr. Walker was not aware of this information since his associate. 
Assistant United States Attorney Putzel, in December 1973, related 
some of this "Chicago information" to Judge Bauman during Mr. 
Gardner's sentencing. There is no excuse for Mr. Walker's failure 
to furnish the foregoing material. 


2* THE COURT ERRED IN DENYING DEFENDANT ZUBER'S 

MOTION FOR SEVERA NCE. 

Said motion was based upon the fact that Mr. Zuber 

I COUld ° nly ° btaln ^culpatory testimony of co-defendants Finkel- 
stein and Segal if a severance were granted. This testimony went 
directly to Mr. Zuber's lack of knowledge of manipulative devices 
and/or fraud employed in the sale of Pioneer stock. This testimony 
would have been buttressed by an exculpatory polygraph examination. 

3- THE COURT ERRED IN CHARGING THE JURY UNDER THE 

^■ KERT °! i RATIONALE THAT IF a DEFENDANT JOINED 
A CONSPIRACY HE WAS LIABLE FOR SUBSTANTIVE CRIMES 
COMMITTED JUUCB.TO HIS MEMBERSHIP. United States 
V , Levi ne. 383 U.S. 265, 86 S.Ct. 925 (1966). 
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CROSS-EXAMINATION OF PROSECUTION WITNESSES 


5. 


WAS UNDULY RESTRICTED. 

THE VERDICT OF GUILTY AS TO MR. ZUBER IS 
NOT SUPPORTED BY SUFFICIENT EVIDENCE. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


There was no evidence to demonstrate Mr. Zuber had 
knowledge of a manipulative device, or fraud, in connection with 
Pioneer stock. 

6. THE COURT ERRED IN REFUSING TO DISMISS THE 
INDICTMENT BASED ON A LACK OF SPEEDY PROSE¬ 
CUTION. 

7. THE COURT ERRED IN REFUSING TO STRIKE HIGHLY 
PREJUDICIAL AND EXTRANEOUS ALLEGATIONS IN 
THE INDICTMENT WHICH WERE NOT SUPPORTED BY 
ANY EVIDENCE. 


Specifically, the allegation that Mr. Zuber was “not 

* 

regularly employed during the course of events alleged in the 
indictment. 


23 

24 

25 


DATED: 



/ 


26 

27 

28 

29 

30 

31 


GREENBERG 

iJ 

Ribhard H. Kirschner 

Attorneys for Defendant, 
EDWARD ZUBER. 



KIRSCHNER 








LOS ANGELES. CALIFORNIA 0002 
(213) 474-6555 • 679-5800 
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5 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1. FAILURE OF THE GOVERNMENT TO DISCLOSE 

BRADY MATERIAL. 

The rule of Brady v. Maryland , 373 U.S. 83 (1963), 
requires that the Government supply evidence useful to the defen- 
Accordingly, it is the Government who should be coming 
forward on its own initiative and making this Motion since they 
should have an overriding interest in the propriety of the trial 
before this Court. Certainly the Government cannot provincially 
compartmentalize itself so as to cavalierly suggest that the 
knowledge of the Government in Chicago, Illinois, is not the 
knowledge of the Government in New York, especially considering 
the facts of this particular case and the representations by the 
Government to this Court at the time of trial. United States v. 
Bryant , 142 U.S.pp. D.C. 132, 140, 439 F.2d 642 (3 971)j Unite d 
States v. Duetsch , 475 F.2d 55 (5th Cir. 1973). 

The Court directed the Government to turn over all 
Brady material. The Government further led the Court to believe 
that it had no such material, or, in the alternative, that it had 
furnished such material. 

A comparison of the representations of the Government 
with Defendant's Exhibits 1 through 6 seem to reflect, at the 
very least, less than full disclosure in this regard. 

Indeed, in the interest of justice, it appearing that 
the Government was so substantially in control of facts and infor¬ 
mation which they knew to be exculpatory of the accused, then it 
should follow that in this case it is unconscionable to allow the 






' v.. 

V 


\ 


1 Government to proceed further since it has so irretrievably JA1567 

2 prejudiced the right of this Defendant to a fair trial. United 

3 States v. Banks, 374 F. Supp. 321 (W.D.S.D., 1974). 


SEVERANCE. 


• j £ 

: o w * 
: id O 

> m t ** 


An adequate showing for severance was made both before 
and during the trial of this matter on at least four separate 
occassions. The basis for the motion was exculpatory co-defendant 
testimony, and its denial resulted in the denial of a fair trial. 
By affidavit of co-defendant Finkelstein and statements made by 
defense counsel in open court in the presence of Messrs. Finkel¬ 
stein and Segal^ and their lawyers, a complete showing justifying 
a severance for Mr. Zuber was made. The record will demonstrate 
the following: 

1) The explicit nature of Finkelstein and Segal's 
exculpatory testimony; 

2) That Finkelstein and Segal would, in fact-, testify 
on behalf of Zuber if a severance were granted. 


In the case at bar there was no direct evidence demon¬ 
strating guilty knowledge by Mr. Zuber. Rather, if there was any 
evidence, it was wholly circumstantial. Certainly direct evidence 
in the form of testimony of the man who introduced him to Pioneer, 
Mr. Finkelstein, and the man who allegedly masterminded the 
manipulation, Mr. Segal, stating Mr. Zuber had no J owledge of the 
manipulation was crucial to the presentation of the defense. 


In United States v. Martinez, 486 F.2d 15, 22 (5th Cir. 
1973), the Court, faced with precisely this issue, concluded. 


"The question then is whether depriving 
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"one defendant of the opportunity to use the 
exculpatory testimony of a co-defendant amounts 
to 'prejudice resulting in th-» denial of a fair 
trial.' Byrd v. Wainwright , 5 Cir. 1970, 428 F. 

2d 1017, was a state habeas corpus case, governed 
by 14th Amendment Due Process considerations rather 
than by the corresponding relief from prejudicial 
joinder provisions of Rule 14, F.R. Crim.P. But 
the criteria are similar, and in Byrd this circuit 
was presented with the opportunity to consolidate and 
catalogue our prior rulings for the guidance of trial 
judges confronted with motions for severance based 
on a desire to offer exculpatory testimony of a co¬ 
defendant. Byrd set forth the following guidelines: 
(i) the movant should 'show that testimony would be 
exculpatory in effect'; we cautioned that such a 
showing would not require the equivalent of a state¬ 
ment under oath by the co-defendant whose testimony 
was sought, op.cit. at 1020; Smith v. United States , 
supra, at 38; (ii) the movant should show to the 
court's satisfaction that the co-defendant will in 
fact testify; in this respect we cautioned that 
'the inquiry is not as to certainty whether the co¬ 
defendant will or will not testify but the likeli¬ 
hood; ' op.cit. at 1022; Smith , supra, at 38; and 
(iii) we indicated that the trial judge might pro¬ 
perly consider the -ulp.it ory nature and the sig¬ 
nificance of the de-.ired testimony to the movant's 
defense, which ' might be restated in terms of the 
extent of potential prejudice to the defendant if 
the defendant is tried without the opportunity to 
elicit the co-defendant's testimony.' op.cit. at 
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" 1 020; United States v. Echeles . 7 Cir. 

1965, 352 F.2d 892, 897-898. 

"There appears to be little doubt that 
conditions (i) and (ii) above were satisfied 
the present case. Counsel for Martinez 
and Huila made the following statement to the 
court as to Martinez planned testimony when 
he renewed the severance motion during the 
trial at the close of the government's case 
in chief: 

'. . . the defendant Martinez, if 
he were severed from this trial, 
would testify on behalf of the de¬ 
fendant Huila and exculpate him 
from any involvement in the matters 
which Huila is charged with. But, 
under the circumstances, he cannot 
take the stand because he is a de¬ 
fendant and will only inculpate him¬ 
self. ' 

"The importance of Martinez' excul¬ 
patory testimony to Huila’s defense is ap¬ 
parent. The crucial question as to Huila 
was whether he had knowledge, either of the 
plan to import the marijuana, or that the 
package which he took from the M./V MONTEGO 
and placed on the dock actually contained 
marijuana. Martinez was the only individual 
other than Huila himself in a position directly 
to rebut the government's circumstantial evi¬ 
dence of Huila's knowledge of these facts." 


r* o 
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THE PINKERTON RATIONALE DOES NOT 
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APPLY TO SUBSTANTIVE CRIMES COM¬ 


MITTED PRIOR TO DEFENDANT’S JOIN¬ 


ING A CONSPIRACY. 


The Court instructed the jury that if a defendant were 


7 found guilty of the conspiracy charge, he could also be found 

8 guilty of substantive crimes committed by others in furtherance 

9 of the conspiracy prior to his joining the conspiracy. The law is 

10 to the contrary. In fact, the Court refused to grant a Judgment 

11 of Acquittal on Counts 17, 18, 19, 21, 22, 23, 30, 32, 33, 34, 37, 

12 39 , 40 and 41. The date in each of these counts is prior to Mr. 

13 Zuber's becoming involved with Pioneer. As the Court will recall, 

14 all of the Government's testimony indicated Mr. Zuber did not 

15 become acquainted with Pioneer until late December, 1969. 


Assistant United States Attorney Walker erroneously 


18 argued to the Court that Mr. Zuber was responsible for substantive 

19 crimes committed by others prior to his joining the conspiracy, 

20 under the authority of Pinkerton v. United States , 328 U.S. 640. 


The United States Supreme Court, in 1966, specifically 


23 held Mr. Walker's argument to be fallacious. 


In Levine v. United States, 383 U.S. 265, 86 S.Ct. 925, 


26 15 l.E d. 2 d 737 (1966), a case involving a conspiracy count under 

27 §17 of the Securities Act of 1933 and of the Mail Fraud Statute, 

28 ana nine -counts of substantive offenses of these acts, the Soli- 


29 citor General conceded at p. 926: 


. . an individual cannot bo held 


crimi nail pliable for substantive offenses 


V 


l\ 

J? 
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"committed by members of the conspiracy 
before that individual had joined. . . 
the conspiracy." 


DATED 


= JAO uhtu |M | 


Respectfully Submitted, 
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Attorneys for Defendant, 
EDWARD ZUBER. 
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UNITED STATES DISTRICT COURT 
.•SOUTHERN DISTRICT OF NEW YORK 


REQUESTS TO CHARGE IN BEHALF OF DEFENDANT SCARDINO JA1 £ 


•ft' ... 
/’ \ -\S 


•V; *&»}.\ " 

UNITED STATES OF AMERICA 


iBURNEY ACTON, et al, 

“IA*-. . 



Defendants 


74 Cr. 908 


v-- ; ; 


V \l The defendant Anthony Scardino respectfully requests 

mr- 

the Court to include the following in its charge to the jury: 


i , 

The instructions from D^itt and Bl^ckmar as stated in/" 

the defendant Edward Zuber/s Proposed Jury Instructions. ^ iW */)// 

( ' {]}/ \ri" 

n. 

A(j> 

The following special instructions from^uef^vHant (Edward 


Zuber ' s Proposed Jury Instructions: numbers^ 1^ and < /^- 


III. 


\- 1 \ 

The following special instructions from ^fer^danti| Alan^ 
Segal'8 requested jury instructions: numbers^', (l&y ^2^ and^2l/ 


Respectfully submitted. 


, » 


PAPE & MALLETT 
Attorneys for Defendant 
Anthony Scardino 
1929 Allen Parkway 
Houston, Texas 77019 


• • /*««►*•. r* *« - . . 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, ) 


DEFENDANT EDWARD. "UBER'S 
PROPOSED JURY INSTRUCTIONS 


EDWARD ZUBER, et al., 


Defendants. ) 


/ Defendant Edward Zuber respectfully requests the Court 

jQ include in its charge to the jury the following instructions ^., 

u) ‘ • ' K * : 

fLund in Devitt and Blackmar , Federal Jury P ra ctice a n d_ Instructio nal 

(2nd Ed.), Part II, General Instructions for Federal Criminal ; ' 


atyji 15 - Province of the Court. 

10.16 - Instructions Apply to Each Defendant, 




17 - Province of the Jury. 


11.02 - Indictment but an Accusation — Direct Evidence ■ 
* —Circumstantial Evidence 

11.09 - Willfully to "Cause” Criminal Act — Defined. 

] dfepbl - Opinion Evidence — Expert Witness. 

11.28 - Opinion Evidence — Accounts Charts 




Summaries. 









KIRSCHNER & GREENBERG 
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If you decide that the government has failed to prove, 
beyond a reasonable doubt, the existence of one overall 
conspiracy the purpose of which was to secure control of many 
thousands of shares of unregistered stock of Pioneer, then to 
establish an artificial market in the stock through manipulative 
devices including, quotes at. arbitrarily selected prices, touting, 
giving assurances against loss, and directing trades, and then 
finally to sell, pledge and distribute this unregistered stock at 
artificially high prices . . . you must acquit all the defendants 

on Count I. 

On the other hand, if you are satisfied, beyond a 
reasonable doubt that the government has proven one overall 
conspiracy, as charged, then the second and most important 
element which you must next decide, as to each defendant separately 
is whether the government has proved, beyond a reasonable doubt, 
that he knowingly and intentionally joined or became a member of 
a conspiracy with knowledge of its unlawful purpose. 

The mere fact, however, that a defendant may be 
present at meetings, or associated with members of the conspiracy ;> 
is not in and of itself enough to make him a conspirator, unless 

* • 

you first find beyond a reasonable doubt that he intentionally f . «. , 

joined a conspiracy with knowledge of its unlawful purpose. 

Those who came in later, with knowledge of the aims 

: \ 

and purposes of the conspiracy, and cooperate in a common effort 
to obtain the unlawful results become parties to the conspiracy. -i 

' if 

All of the conspirators need not be acquainted with each 
other. They may not have previously associated together. One ■■ 
may become a member of a conspiracy without full knowledge of all 
of the means by which the object of the conspiracy is to be 
accomplished. One defendant may know only one other member of the 
conspiracy, yet, if he knowingly cooperates to further the unlawful 
object of the conspiracy, with knowledge that others have combined 
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COURT'S INSTRUCTION NO. • 
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DEFENDANT ZUBER'S PROPOSED INSTRUCTION NO. 


y 


^ The Government is required to prove the following 

Jj elements beyond a reasonable doubt in order to establish the 

6 crime of conspiracy: 

7 , FIRST: The existence of a conspiracy as charged in 


W 10 


gS 16 


35 18 

5 s 19. 


the indictment; 

SECOND: That each defendant knowingly and with willful 

- intent associated himself with the conspiracy; and 

. / • 

(V THIRD: The commission by any co-conspirator of at least 

' 

one of the overt acts set forth in the indictment. 
The first element is satisfied if, from proof of all 
the relevant facts and circumstances, you find beyond a reasonable 
doubt that the minds of at least two alleged co-conspirators 
met in an understanding way so as to bring about an agreement to 
commit stock and mail fraud, and the sale of unregistered securities 
as charged. 

* y I 

However, this is not to say that because two alleged 

i 

co-conspirators met in an understanding way that all of the alleged! 
co-conspirators joined the conspiracy. Whether or not each 
defendant joined this conspiracy is another matter which I shall 
come to in a moment. You may find that the conspiracy existed M 

even if you find one or more of the persons charged were not member^ 
of that conspiracy. It is sufficient if any two or more of the 

I ’ ^ 

persons named in the indictment have conspired. . v \ 

You may only find those defendants guilty who joined 
the conspiracy with knowledge of its purpose, to wit, to violate 
securities laws and the mail fraud statute. You must acquit those 
defendants who the government has not proven beyond a reasonable 
doubt joined the conspiracy with knowledge of its unlawful 


purpose. 
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17.05 - Verdict — Unanimous -- Duty to Deliberate. 

17.06 - Judging the Evidence. 

1^*07 - Jury's Recollection Controls. 

17.10 - Election of Foreman -- General Verdict -- 
Multiple Defendants. 

17.11 - Verdict — Lesser Included Offense. 

17.12 - Election of Foreman — General Verdict as to 
Offense Charged -- General Verdict as to Lesser 
Included Offense. 

17.13 - Form of General Verdict as to Lesser Included 
Offense. 

17.14 - Verdict As to One of Multiple Defendants. 

17.16 - Verdict -- Jury's Responsibility. 

17.17 - Communications between Court and Jury During ■ 
Jury's Deliberations. 

II 

Defendant Zuber also requests the Court to include in ,.,*j 
its charge to the jury the attached special instructions. 

111 

Leave is respectfully requested to include such other.. -.V 
and additional instructions as may become appropriate during the'-':;'' 
course of the trial. . . * . f • 

. • S “ 


■ ' o 

" >»i 

,., u » 

•. •< 


Respectfully submitted, 
KIRSCHNER & GREENBERG 



By:/ ytfiOAU/'/v 

RICHARD H. KIRSCHNER 
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Weaker and Less Satisfactory Evidence. 


12.03 - Testimony of Perjurer. 

12.05 - Impeachment -- Inconsistent Statements or Conduct 
-- Falsus in Uno Falsus in Omnibus. 

12.06 - Impeachment -- Conviction of Felony. 

12.07 - Impeachment -- Bad Reputation for Truth and 
Veracity. 

12.11 - Credibility of Accused as Witness. 

13.01 - Act and Intent. 

13.03 - Specific Intent. 

13.04 - Ignorance of the Law. 

16.03 - "False" -- Defined. 

16.05 - "Fraudulent" -- Defined. 

16.06 - "Intent to Defraud" -- Defined. 

16.07 - "Knowingly" -- To Act. 

16.08 - "Knowingly" -- To Omit. 

16.09 - Knowledge as Essential Element of the Offense. • 

< 

16.11 - "Unlawfully" -- To Act. (*'• 

16.12 - "Unlawfully" — To Omit. >'Vi; 


10.05 - 


uxxy x uiiti l . ;• v *5, 

* 

16.13 - "Willfully" — To Act. 

16.14 - "Willfully" — To Omit. . ~-z. >j**. • *fcj 

Evidence Admissible for Particular Purpose Only.v/1 


10.06 - Evidence Admissible Against Particular Defendant*! 


Only. „* 

10.08 - Court's Comments on Evidence. ‘ ^ t] 

10.09 - Court's Questions to Witnesses. J 

• i > 

« 

10.10 - Court's Comments to Counsel. 

10.11 - Objections — Ruling on Evidence. 

10.12 - Consider Only Offense Charged. 

10.13 - Consider Only Offense Charged -- Detail. 

17.01 - Verdict as to Accused Only. 

17.03 - Verdict Multiple Counts, Multiple Defendants. 


32 
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- to violate the law he becomes a member although his role may only * , 
^ be a subordinate one. • f 

The government has alleged in the indictment that the 

4 object of the conspiracy was to "secure control of many thousands 

5 of shares of stock, never registered with the SEC, in an inactive 

6 'shell corporation', namely Pioneer, then to establish an artificia 
market in the stock through manipulative devices, including 

8 quotes at arbitrarily selected prices, touting, giving assurances 

9 against loss, and directing trades, and then finally to sell, 
pledge and distribute this unregistered stock at artificially 

11 high P rices • • • "• In order to find that a particular defendant ' 1 

12 was a member of this conspiracy you must first find, beyond a 
reasonable doubt that he had knowledge of the aforesaid object of 

o the conspiracy and that he knowingly cooperated with others to 

g 9 

“f further that object, and that he knew that object to be unlawful. 
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In addition to the foregoing, you must acquit, unless you find 
beyond a reasonable doubt that at least one of the twelve overt'* 
acts in the indictment was knowingly committed by one of the co^ 
conspirators. . x.-y-™ 


• -wm 


United States v. Bentvena , 319 F.2d 916 (2d. Cir. 19 6 3)'^ 
United States v, Agueci , 310 F.2d 817 (2d Cir. 1962) r 

United States v. A viles , 274 F.2d 188 ' 

Mr 1 '■ 

< r- • ; * ^ -f 

* •, t*", ) 
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COURT'S INSTRUCTION NO 
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DEFENDANT ZUBER'S PROPOSED INSTRUCTION NO. _C_ 

Mere similarity of conduct among various persons, and 
the fact that they may have been associated with each other and 
may have been together and discussed common interests is not 
sufficient to establish that the defendants conspired with one 
another; nor is mere knowledge, acquiescence or approval of a 
violation of the Federal Securities Law or the Federal Mail Fraud 
Statute make one a party to a conspiracy. 


Adapted from Devitt and Blackmar § 11.10 "Mere 
Presence" Not Sufficient 
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Nipp v. United States , 422 F.2d 509, 514 (10th Cir. 

1969), cert. den. 397 U.S. 100 

United Sta tes v. M endez , 496 F.2d 128, 130 (5th Cir. 1974) 
Roberts v. Unit ed States , 416 F.2d 1216 (5th Cir. 


1969) 
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COURT'S INSTRUCTION NO. _ 

DEFENDANT ZUBER'S PROPOSED INSTRUCTION NO. 
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\t 


Defendant, Edward Zuber, has been charged as aider 


2 §8 
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and abettor in counts 


. What does it mean to aid and 


abet? It means to knowingly participate in the commission of a 
crime. That is, purposefully to give substantial assistance to one 
or more others to help in the commission of a crime. In order to 
convict anyone of aiding and abetting, the government must prove 
beyond a reasonable doubt each of the following: 

FIRST : That the person or persons being aided, that 

is, the other person or persons, must be 

7 

intentionally committing a crime; 

SECOND: The aider or abettor must know that the other 

-- - 4 

person or persons are committing a crime; 

THIRD : The aider or abettor must have the purpose to 

aid that other person or persons to commit the v 


crime; and 


VrSb) 

t anrA^V' 


FOURTH: The aider must in fact render aid or assistance 

- ‘ M&-'* 


in the commission of the crime. -j ■ V-A. ■ : 

W 

\\ ' 

- 11 -V, sif 

United States v. Interstate Engineering Corporation 

-— _ y, 

288 F.Supp. 402, 428 (D.C.N.H. 1968), affirmed 

• w&W?* 

New England Enterprises, Inc, v. United States , 40(1 

Aviv 

F. 2d 58 (1st Cir. 1968), cert. den. 393 U.S. 10360 

- ... 
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COURT’S INSTRUCTION NO. 
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DEFENDANT ZUBER’S PROPOSED INSTRUCTION NO 


. 4 


The defendants are charged in Counts 17 - 29 with 
securities fraud. There are three essential elements of the crime 
of securities fraud. The prosecution must prove each element 
beyond a reasonable doubt before you may find the defendant 
guilty of this crime. Those three elements, which I will discuss * 
in some detail later, are: 

First, that the defendant actively participated in a 
scheme to defraud investors in Pioneer Development Co. by means 
of false statements of material facts or by means of statements 
which were misleading because of the failure to state additional * 
material facts. 

Second, that the defendant used or caused to be used / 

‘j 

-x' 

the mails or other means of interstate communication in furtheranfce 

* . 

of such an alleged scheme. 

Third, that the defendant knew that such statements werj? 

<- 'i 

made, knew they were false or misleading at the time they were 4 * 


de, or knew they were made with a reckless indifference as^t^^U' 


whether they were true or false, and knowingly and intentionally, i, 1 ? 

■ . ■'C'* 

sought by some affirmative action of his own to defraud and cheat&H£ 


the alleged victims. 

Remember that the guilt or innocence of each defendant ‘v’, 

. • . r* ■ 

is to be judged separately with respect to each accusation' iii, thi'/' 

. '-V 

indictment and separately and apart from the guilt or innocence!' 

V '•* H s 

of any other defendant. If the prosecution fails to convince T « J 

■• V. ,' -1 

you beyond any reasonable doubt, of the existence of any one of th£; j • 
three elements in this crime with respect to a defendant, then, . ; 

you must acquit l at defendant. . . ■ 


41 F.R.D. 93, 113 


r \ ‘: ; t- 
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COURT'S INSTRUCTION NO. 
DEFENDANT ZUBER'S PROPOSED INSTRUCTION NO 
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The first point of contention upon which you must focus 
your thoughts in determining whether any of these defendants is 
guilty of criminal fraud in the sale of Pioneer Securities is 
the nature of the particular statements or omissions the prosecu- 


iM 
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• l||il 15 
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E u o 2 . 

»’ 0< S 1 _ „ 
« «i< 5 17 
eS3^S 
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8 tion claims were false or misleading. 

9 In regard to these statements or omissions, first, ask 
r, yourself whether they were statements or omissions of fact . Any 
* PerS ° n sellin 9 stock, is entitled to give his opinion of the 

2 product he is trying to sell. And it is only natural that he will 

3 be enthusiastic in his efforts to make a sale. For instance, 

4 he is perfectly entitled to give his honest opinion or 

5 make a prediction as to the future prospects of the Pioneer 

5 Development Corp., so long as it was his opinion at the time, and 
7 so long as there was some foundation for it then. An honest man 
3 may hold opinions which are erroneous or even visionary. Nobody 

> tan foresee the future, and you may not convict a man of fraud ^ 

) merely because the company about which he was once legitimately.' . " !* 

hop e ful eventually proved to be a failure. If you find that a ’ 

! statement was merely an opinion regarding Pioneer or a prediction / ’) 

' of its prospects for the future, and that there was some honest j". 

reason for it at the time it was made, and that the defendant . jr.- 
concerned honestly, although perhaps mistakenly, held the opinion j! 
or prediction he gave, then you should find such a defendant inno-' 
cent of the charge of criminal fraud in that instance. 

But, even if you determine that the statement or omission 
about which the prosecution complains did concern a fact rather 
than a bona fide opinion or prediction, you must then determine 
whether the statement was true or false when it was made, or 
whether the omission was misleading when made. You know that there 
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deg s of misrepresentation and that the same statement is 

2 sometimes capable of several interpretations, according to the 

3 circumstances under which it was made. It is also true that some , 

4 statements which are literally true may still be misleading because 

5 of facts which were omitted. It is for you, the jury, to decide 

6 whether the statements or omissions allegedly made were false or 
V misleading at the time, and under the particular circumstances, 

6 in which they were made. If you find that you have a reasonable ( 

, doubt whether the statement or omission was false or misleading 
10 a t the time it was made, then you should find the particular 
u defendant innocent of the charge of criminal fraud in that instance. . 
J I£ you determine that the particular statement is a 

13 statement of fact instead of an honest, permissible opinion or jV 

14 prediction, and you further determine that the statement was false J J 

15 or misleading at the time it was made, you are then faced with ^ 
j 16 another important problem concerning the nature of the statement. 

, i 7 Th at problem is whether the fact misstated or omitted was a 
I 18 "material" fact under the circumstances. The law does not require^ | 
! 19 a person selling stock to state "very fact about the stock whichjjd 
* £0 a prospective purchaser might like to know and that might, 

21 known, tend to influence his decision. In regard to omissions||^| 

22 the law requires only that omissions not be made of facts whi^»| 

23 essential in order to make the statement made not misleading. Iff* 

I _ : r find t-hat a Darticular statement of fB£F 


24 For instance, even if you find that a particular statement 

25 is plainly untruthful, you must also find that the fact mis^ta)*® 

26 was so important that it could reasonably be expected to indvM - 

27 person to act or not to act. and in this case to purchase or no 

28 to purchase Pioneer securities, before you may even consider whethJJ 

29 the statement was fraudulent. . *j | 

J0 The law is concerned only with omissions of facts whio^ 

31 1 are essential to make the statement made not misleading and with | 

32^misstatements of facts which are important enough to induce a, Jt, 
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defendant ZUBER'S proposed INSTRUCTION NO. _0_ .C.PSWrt/C^. , 

.fl. 

,)/*- 4 If you conclude, beyond a reasonable doubt, (1) that 

mi* 5 the statements in question were statements of fact rather than 
>VAW/| , 6 bo na fide opinions or predictions, (2) that they were either false 

! JT'W 7 ° r misleading ' and (3) that thG faCtS Sh ° Wn t0 bG misstated ° r 

. IjJjr 8 omitted were material to an investment decision, then you must , 

consider whether the defendant either used, or caused others to 
nMyr use, the mails or other instruments of interstate communication 

11 or transportation in furtherance of the alleged scheme to defraud. ( 

* •» 

22 It is an essential part of the prosecution's case to < k 

13 prove to you, beyond a reasonable doubt, that the defendant in 

14 question either personally used the mails or other instruments ' 

pL_8 § is of interstate communication or transportation, such as the telephone, 

2 | 5 ® 5 

Sa||S 16 or that he was an active, knowing and wilful participant in a 


w O O 5 

o5s 5“ 17 scheme to defraud and, as such, had reason to know that others 

* o * U g 

18 would make use of such interstate facilities in furtherance of 

5 5 o y 5 


in £ S 5 2 19 such a scheme to defraud. 

k r ® « 

2 2 ~ ^ 


..'jn H 


2 q It is not necessary that the matter which was mailed or ^ .■ J 

21 the telephone conversation which occurred contain anything which.f^| 

22 was fraudulent in itself, so long as it is established beyond .-a-^ | 


22 was fraudulent in itself, so long as it is established beyond .aI 

•, V? • 

23 reasonable doubt that such mailings or telephone conversations-; ^ j 

• / . 

24 contributed in some way to either an individual or group effort j; ift 


25 to defraud others in the offer and sale of securities. 


41 F.R.D. 93, 115-116 


. : .< 11 
" ’» t ' I 

* r 


Schaefer v. United States , 299 F. 2d 625 (7th Cir. 1962) 

cert, den., 370 U.S. 917, 82 S.Ct. 1553, 8 L.Ed.2d 497 'V, 

• * 

(1962); • 

Burns v. United States, 286 F.2d 152 (10th Cir.1961) ' i 
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Even if you can determine, beyond any reasonable doubt, 
that there were false statements of material facts or omissions 
of material facts which rendered statements misleading, and even . 
if you are convinced that interstate facilities were used in the 
way described, you must declare any defendant innocent of the 
charge of criminal fraud unless you can resolve three other 
questions against him. And those questions are the most crucial , . 
and most difficult ones, because they involve a conclusion with t 

t 

regard to the individual defendant's intentions and his state of • . 

mind. ■ \ 

' T 

The first issue is to determine which defendant, if any, ' 
is responsible for the statement in question. If a defendant did 
not actually make the misrepresentation himself, he cannot be > ' 

held responsible for it unless it is proved that he directed the 
other person to make the misrepresentation or that he in some 

other way actively helped the other defendant make the misrepresents-* 

• \ 

tion and specifically shared his criminal purpose. Such evil 

participation in the commission of a crime with another is called,^, i 

aiding and abetting, the requirements of which I will describe;*jT 3 

for you later. It is enough for you to remember now that unlessYpl f 

the prosecution is able to convince you beyond a reasonable doubt j|. 

that a defendant helped another person to make a misrepresentation 1 ^ & 

in such a way, to such an extent, and with such a shared criminal*^ & 

V? ;’j 

purpose as to be guilty of aiding and abetting, you may not hold V J 

! t 

a defendant responsible for a misrepresentation which he did not ,< 
make himself. 

Assuming that you do conclude that a defedant did make, 
and was responsible for, a misrepresentation of a fact material • V, 

( . % 

to the investment decision, then you are faced with the second’ 
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problem involved in evaluating the guilt or innocence of a person 1 
charged with criminal fraud. That is whether the defendant had 
actual, personal knowledge that the statement was false or mislead¬ 
ing when made, or had actual personal knowledge that the statement 
was made with a reckless indifference to so falsi Ty. Criminal 
fraud is never committed when reasonable and honestly held beliefs 
which are communicated to others turn out to be unwise, mistaken, , 
or erroneous. If the defendant sincerely and reasonably believed 
what he was saying at the time he said it, you may not convict 
him of criminal fraud, no matter how false or misleading the 
prosecution shows his statements to have been in retrospect. 

In decxding whether a defendant responsible for misrepre¬ 
sentations knew that they were false or misleading at the time 
they were made, you must rely on evidence of the facts surround¬ 
ing the particular transaction concerned, since you cannot look 

directly into his mind. It is appropriate for you to consider 

. 

the extent of his knowledge of the conditions of the company, 
particularly those conditions which may change from day to day. 

'* I 

For this purpose you should look beyond the title which he may •, 

have had as an officer of the company and try to determine . 

what he actually knew about the relevant operations of Pioneer. . ." 

You should ask yourself whether it would be likely that he would { 

‘ > 

have personal knowledge of the fact he related or whether it was 
more likely that he obtained his information second-hand in it 

t 

reliance on the statements and opinions of others who were closer 
to the pertinent affairs of the company. For example, even if you 
find that a statement was made to the effect Pioneer owned a •, 

valuable mercury mine and later it was shown the mine was not 
valuable, if you find that the defendant reasonably relied in 
good faith on the expertise of the assayer and codefendant who 
furnished the statement and that he therefore personally believed t' 


statement to be truthful, you must acquit the defendant charged 
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with fraud in that instance. 

For the purpose of the charge of criminal fraud, it is 
not enough if the defendant was merely mistaken. A false or mis¬ 
leading statement of fact may easily be the result of an honest 
mistake. Perhaps the defendant did not know the true facts; 
perhaps he relied on false or misleading information given to him 
by others; or perhaps he was over-enthusiastic, or unrealistic in 
stating his own hopes for the company. If, after all the testi¬ 
mony, you find that you have a reasonable doubt that a particular 
defendant had actual knowledge that the misrepresentations 
for which he was responsible were false or misleading, or that he 
made them with a reckless disregard for their falsity, and you feel 
that instead he was simply mistaken, you must find him innocent 
of the charge of criminal fraud in that instance. 

You may be faced with a third problem to resolve in 
determining the guilt or innocence of an individual defendant on 
the charge of criminal fraud. For even if you are able to conclude 
beyond a reasonable doubt, that a defendant who is responsible for 
certain misrepresentations of material fact had personal knowledge 
that what he was saying was false or misleading, or that the 
statement was made with a reckless disregard for its falsity, you 
still may not convict him of criminal fraud unless you are able 
to conclude that he had the specific intention to deceive and 
defraud the person to whom the statements were made. You may 
recall that it is only the wilful violation of the anti-fraud ' , 

statute I read to you earlier which is made a crime. And it is , 
the element of evil purpose, criminal intent, or wilfulness which 
distinguishes the criminal fraud charged here from less serious 
types of misrepresentation for which the law provides less harsh 
remedies for those who are wronged. 

In determining whether a particular defendant acted with 
evil purpose and wilfully sought to defraud other people when 
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COURT'S INSTRUCTION NO. _ 

DEFENDANT ZUBER'S PROPOSED INSTRUCTION NO. ^ 
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Section 1341 of Title 18 of U.S.C.A. provides in part 


"Whoever, having devised or intending to 
devise any scheme or artifice to defraud, or 
for obtaining money or property by means of 
false or fraudulent pretenses, representations. 


or promises 


. for the purpose of execut- 
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ing such scheme or artifice or attempting so to 
do, places in any post office or authorized de¬ 
pository for mail matter, any matter or thing 
whatever to be sent or delivered by the Post » 

Office Department . . .", 

shall be guilty of an offense against the laws of the United 
States. 

This statute was enacted under the power of the Congress 
to establish and operate and regulate the Post Office Establish- • 
ment of the United States. ’ 

Devitt and Blackmar, § 40.03 Statute Defining Offens^ 
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Three essential elements are required to be proved 
in order to establish the offense charged in the indictment: 
FIRST : The act or acts of having devised, or 

having intended to devise, a scheme or 
artifice to defraud purchasers of the 
stock of Pioneer Development Corpora¬ 
tion, and to obtain money and property 
from said persons by means of false 
and fraudulent pretenses, representa¬ 
tions and promises, as charged; 

SECOND : The act or acts of placing, or causing 

to be placed, in an authorized depository for 
mail matter a letter intended to be sent or 
delivered by the Post Office Department, 
as charged; and 

THIRD : The act or acts of so using the United 

States mails willfully, and with the 
specific intent to carry out some essential 
step in the execution of said scheme or 
artifice to defraud, or to attempt to 
do so, as charged. 




As stated before, the burden is always upon the prosecu-.' ,] 
tion to prove beyond a reasonable doubt every essential element 
of the crime charged; the law never imposes upon a defendant in a 
criminal case the burden or duty of calling any witnesses or 
producing any evidence. 

Devitt and Blackmar, § 40.05 Essential Elements of 
Offense [modified] 
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The words "scheme" and "artifice", as used in the 
statute just read, include any plan or course of action intended 
to deceive others, and to obtain, by false or fraudulent 
pretenses, representations, or promises, money or property from 
persons so deceived. 

< A stateiT >ent or representation is "false or fraudulent" 

within the meaning of this statute, if known to be untrue, or 
made with reckless indifference as to its truth or falsity, 
and made or caused to be made with the intent to deceive. 

A false or fraudulent representation" may be made 
by statements of half truths or the concealment of material facts, 
as well as by affirmative statements or acts. 


Devitt and Blackmar, § 40.04 "Scheme", "Artifice", 


"False", "Fraudulent" -- Defined 
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COURT'S INSTRUCTION NO. 
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DEFENDANT ZUBER'S PROPOSED INSTRUCTION NO. II 


Defendant has offered evidence of his good faith in 
making the representations alleged in the indictment. Good faith 
is a complete defense to the crime of mail fraud. In determining 
whether defendant acted in good faith or with the intent to 
defraud, the jury should consider all the facts and circumstances 
in the case. Therefore, unless the jury is convinced beyond a 
reasonable doubt that defendant did not act in good faith he 
should be found not guilty. 
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§ 16.03 Good Faith as a Defense, 36 F.R.D. 457, 
605, Manual on Jury Instructions — Criminal 
[modified] 
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DEFENDANT ZUBER'S PROPOSED INSTRUCTION NO. _/j£ 

If the jury should find that, at the time of the 
mailing, as charged, the representations and promises were then 
thought to be true and correct by those who made them, the fact 
that those representations and promises may thereafter turn out 
to be untrue would not warrant a verdict of guilty. The law 
was not violated, if the representations and pretenses were 
thought to be true at the time of the mailing. 
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Devitt and Blackmar, § 40.07 Falsity Must Exist at 
Time of Mailing [modified] 
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The 1 qw presumes e defendant to be innocent of crime, 
Thus, a defendant, although accused, begins the trial with a 


M 






"clean slate" — with no evidence against him. This presumption 
of innocence remains with each defendant and can be overcome only 
/^./rhe government presents legal evidence sufficient to establish 
Ahe defendant's guilt beyond a reasonable doubt. Therefore, the 
presumption of innocence alone is sufficient to acquit the 


^ 11 defendant, unless the jury is satisfied beyond a reasonable 

12 doubt of the defendant's guilt after careful and impartial 

13 consideration of all the evidence in the case. 

The test the government is required to meet is one of 

* 

oil 15 reasonable doubt. A reasonable doubt is one that would make a 

S|S 16 reasonable prudent person hesitate to act. Proof beyond a reason- ; 

8 2 • . . , , 

17 able doubt, therefor , must be so convincing that you would be 

! i S j iq willing to rely and act upon it without hesitation in the •».. 

o d 5 « ‘ 

< o 5 2 19 most important of your own affairs. . 

’"" a> *j ., 

3 20 A defendant may never -be convicted upon mere suspiciQWj? 

21 conjecture or speculation. ‘ 

J 

22 The burden is always upon the prosecution to prove guilt 

23 beyond a reasonable doubt. This burden never shifts to the defen^ 

24 dant. For the law never requires a defendant in a criminal case f 

25 to call any witnesses, produce any evidence, or prove any facts. 

26 Rather, the law imposes upon the government the burden of proving > 

T;> 

27 the defendant's guilt by legal evidence beyond a reasonable doubt, 

2 q A reasonable doubt exists whenever, after careful and 

Z^/29 impartial consideration of all the evidence in the case, the jury 
U 30 does not feel convinced to a moral certainty that a defendant is 

31 guilty of the charge. So, after carefully and impartially . , 

• * •« 

32 examining all the evidence in the case, if the jury views the , 
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evidence as reasonably permitting either of two constructions or ,• 

2 interpretations, one of which points to the guilt of the defendant ’ 

3 and the other to his innocence, it is your duty under the law, to * 

4 adopt that interpretation which points to the defendant's 

5 innocence, and reject that interpretation which points to his : . 

6 guilt. 


Devitt and Blackmar § 11.01 Presumption of 
Innocence — Burden of Proof — Reasonable 
Doubt [modified] 
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DEFENDANT ZUBER’S PROPOSED INSTRUCTION NO. 



Evidence relating to any statement, or act or omission, 
claimed to have b-sen made or done by a defendant outside of court, 
and after a crime has been committed, should always be considered 
with caution and weighed with great care; and all such evidence 
should be disregarded entirely, unless the evidence in the case 
convinces the jury beyond a reasonable doubt that the statement 
or act or omission was knowingly made or done. 

A statement or act or omission is "knowingly" made 
or done, if done voluntarily and intentionally, and not because 
of mistake or accident or other innocent reason. 

In determining whether any statement or act or omission 
claimed to have been made by a defendant outside of court, and 
after a crime has been committed, was knowingly made or done, the 
jury should consider the age, sex, training, education, occupation, 
and physical and mental condition of the defendant, and his treat¬ 
ment while in custody or under interrogation, as shown by the 
* 

evidence in the case; and also all other circumstances in evidence 
surrounding the making of the statement or act or omission, 
including whether, before the statement or act or omission was 

1 ' I 

made or done, the defendant knew or had been told and understood 

* 

that he was not obligated or required to make or do the statement 
or act or omission claimed to have been made or done by him; that 
any statement or act or omission which he might make or do could 
be used against him in court; that he was entitled to the assist- 

*• I 

ance of counsel before making any statement, either oral or in 
writing, or before doing any act or omission; and that if he was 
without money or means to retain counsel of his own choice, an 
attorney would be appointed to advise and represent him free of 
cost or obliaation. 
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If the evidence in the case does not convince beyond 
a reasonable doubt that a statement was made voluntarily and 
intentionally you should disregard it entirely. On the other hand, 
if the evidence in the case does show beyond a reasonable doubt 
that a statement was in fact voluntarily and intentionally made 
by a defendant, you may consider it as evidence in the case 
against the defendant who voluntarily and intentionally made the 
statement. 


Devitt and Blackmar § 11.16 Extra Judicial State¬ 
ments or Conduct — Generally [modified] 
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4 You will recall that several witnesses who testified in 

5 this case against the defendants have made certain agreements with 


the government. Some, such as 


have been 
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promised by the government that they will not be prosecuted for 
their own actions in connection with their agreement to testify 
against the defendants here. Some, such as 

have been promised that their cooperation with the government, 
that is, the testimony they have given against these defendants 
will be made known to the Court prior to their being sentenced 
for crimes of which they have been convicted. Because such 

A 

inducements Jiave been made to these witnesses, you must examine 
the testimony of each with great care, because the testimony 
of any or all of them may be affected by the person's own 
personal interest. 


Adapted from Devitt and Blackmar, Volume 1, 

§ 12.02 

i * . * 

Hoffa v . United States , 385 U.S. 293 (1966) 

i . y- 

United States v. Gonzalez-Carta , 419 F.2d 548, 551,: ’- .td 
(2d Cir. 1969) ; - " 

Lemons v. United States, 339 F.2d 761 (9th Cir. 

. -——— —- - , f 

1964) 
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COURT'S INSTRUCTION NO. _ 

DEFENDANT ZUBF.R'S PROPOSED INSTRUCTION NO. 
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The testimony of an informer, or a codefendant, or an 
alleged coconspirator who provides evidence for personal advantage f 
in his own treatment by the prosecution, the Probation Officer, or 
the Court must be received with caution and weighed by the jury 
with great care. The jury should carefully examine whether such 
evidence has been affected by that witness's own interests, or 
bv prejudice against the defendant. 

Devitt and Blackmar S 12.02 Testimony of Informer 
— Interested Witness [modified) 


. ■ Ml • ’ r* 

• 

* 

. -jjiVJt 

• -'AH 

. v~ 

Vi 

- •' Aif# 


•,« 









JA1601 

COURT'S INSTRUCTION NO, 


[Cc'C H- 1 fVr t « X <C 

' Driv u o y 




DEFENDANT ZUBER'S PROPOSED INSTRUCTION NO. 


You are here to determine the guilt or innocence of ' 1 ■ £ 


5 those defendants here on trial based upon the evidence in the case.' 

6 You are not called upon to determine the guilt or innocence of >,■> 

7 any other person or persons. Even though you may believe one .. v j 

8 or more other persons are also guilty, you may not find any of the •* 
g defendants on trial guilty unless the evidence in the case so ' 

0 convinces you beyond a reasonable doubt. Unless you are so ' '*« 

1 convinced it is your duty under the law to find that defendant D 




or defendants not guilty. 
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Devitt and Blackmar §17.01 Verdict as to 
Accused Only [modified] 
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^ 4 Each defendant is entitled ti have his guilt or. innocehc^ 

5 as to each of the crimes charged determined from his own c<?nduct^| 

6 and from the evidence which applies to him, as if he were being ; 

7 tried alone. The guilt or innocence of any one defendant of any ; J' 
e of the crimes charged should not influence the jury’s verdict V|F 
g respecting any of the other defendants. Rather, it is your dutyv* 

10 to give separate, personal consideration to the case of each • $ 

11 individual defendant. In doing so, you should analyze what $£0, 

12 evidence in the case shows with respect to that individual, ^,J* 

13 disregarding entirely any evidence admitted solely against 

14 other defendant or defendants. In summation, you must determine-; 
pall 15 the guilt of each defendant as to each separate count b y giving.;^ 
fill 16 separate consideration to the evidence which applies to him^as.^ 

8 2 £>. ' '-yjjZr'rl 

< «5 » 17 to each separate count. • 1 
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Devitt and Blackmar § 17.04 Consider Each . ; w\ ^ 

Defendant [modified] . *■' 

Brandom v. United States , 431 F.2d 1391, 1399 v 

(7th Cir 1970), cert. den. 401 U.S. 942. , !’■>Wwf 
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REQUESTS TO CHARGE IN BEHALF OF DEFENDANT SEGAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-v- 

BURNEY ACTON, et al., 


x 


74 Cr. 908 
(LFM) 


Defendants. : 
-x 


The defendant Alan Segal respectfully requests 
the Court to include the following in its charge to .the 
jury: 
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Request No. 1 

SALE OF UNREGISTERED STOCK - 
THE STATUTE DEFINING THE OFFENSE 


Count one includes a charge that the defendants 
conspired to use the mails and instruments of interstate 
commerce to sell unregistered Pioneer stock, in violation 
of Title 15, United States Code, Sections 77e(a) and 77x. 

Counts Two, Three and Five through Ten charge 
that defendant Segal, among others, actually transported 
unregistered Pioneer stock in the mails and interstate 
commerce for the purpose of sale. 

The statutes relating to these charges are as 

follows: 


Title 15, United States Code, 
_Section 77e(a): 


"(a) Unless a registration statement is 
in effect as to a security, it shall be unlaw¬ 
ful for any person, directly or indirectly - 

(1) to make use of any means or instruments 

of transportation or communication in interstate 
:ommerce or of the mails to sell such security 
through the use or medium of any prospectus or 
otherwise; or 

(2) to carry or cause to be carried through the 
mails or in interstate commerce, by any means or 
instruments of transporation, any such security 
for the purpose of sale or for delivery after 
sale. 

★ ★ * •• 
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This statute is more generally known as 
Section 5 of the Securities Act of 1933, and I will refer 
to it as "Section 5" during the remainder of my charge. 

I will also refer to the Securities Act of 1933 simply as 
the "Securities Act." 
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Request No. 2 

SALE OF UNREGISTERED STOCK 
EXEMPTION FOR PERSONS 
OTHER THAN ISSUERS, 
UNDERWRITERS & DEALERS 
THE STATUTE 


'//t Kj> , i\\ 
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Section 4 of the Securities Act provides as 


follows: 


"EXEMPTED TRANSACTIONS 


The provisions of section 5 shall not 
apply to - 

(1) transactions by any person other than 
an issuer, underwriter, or dealer." 

It should be noted that there is no dispute here 

that the Pioneer shares were not registered pursuant to the 

Securities Act. 
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Request No. 3 

SALE OF UNREGISTERED STOCK 
APPLICABILITY OF EXEMPTION FOR 
PERSONS OTHER THAN ISSUERS, UNDERWRITERS 
AND DEALERS - CONTENTIONS OF THE PARTIES 

The Government's contention is that the Section 4 
exemption dcJes not apply here because the defendant Segal 
was an underwriter. 

The defendant Segal contends that the Government 
has failed to prove beyond a reasonable doubt that Mr. Segal 
was an underwriter. Specifically, the defendant Segal 
points to the fact that the shares transferred to his name 
and the name of Francine Zahl do not contain any evidence 
on their face that they came from a control group or a 
control person. Nor, Mr. Segal contends, did he make pay¬ 
ment for his shares to a control person or group. .Further, 
the defendant Segal contends that the testimony of the 
witnesses Clegg and Acton is unworthy of belief. If you 
accept these contentions, then you must have a reasonable 
doubt on the applicability of the exemption and you must 
acquit the defendant Segal on Counts Or.e, Two and Three. 
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Request No. 


If,- 

u 


DEFINITION OF 

UNDERWRITER, ISSUER AND DEALER 


The statutes defining "issuer'," "underwriter" 


and "dealer" are as follows: 


Title 15, United States Code, 
Section 77b: 


"(4) The term "issuer" means every person 
who issues or proposes to issue any security; 


Title 15, United States Code, 
Section 77b(ii) 


"The term ’underwriter' means any person 
who has purchased from an issuer with a view to, 
or offers or sells for an issuer in connection 
with, the distribution of any security, or 
participates or has a direct or indirect partici¬ 
pation in any such undertaking, or participates 
or has a participation in the direct or indirect 
underwriting of any such undertaking; * * * 

As used in this paragraph the term 'issuer' shall 
include, in addition to an issuer, any person 
directly or indirectly controlling or controlled 
by the issu r, or any person under direct or in¬ 
direct common control with the issuer." 


Such persons are commonly referred to as "control 


persons" or as constituting a "control group." 


Title 15, United States Code, 
Section 77b(12): 


"The term 'dealer' means any person who 
engages either for all or part of his time, 
directly or indirectly, as agent, broker, or 
principal, in the business of offering, buying, 
selling, or otherwise dealing or trading in 
securities issued by another person." 


I * 
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Request No. 5 

SALE OF UNREGISTERED STOCK 
EXEMPTIONS - SECURITIES 
SOLD PRIOR TO 1933 - STATUTE 


The provisions of the Securities Act do net 

apply to: 


"Any security which, prior to or within 
sixty days after May 27, 1933, has been sold or dis¬ 
posed of by the issuer or bona fide offered to 
the public, but this exemption shall not apply to 
any new offering of any such security by an issuer 
or underwriter subsequent to such sixty days; 

* * ★ •• 

Title 15, United States Code, 

Section 77c 


This statute will be referred to in my charge 


as the "pre-1933" or "grandfather" exception. 
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Request No. 6 

APPLICABILITY OF THE 
PRE-1933 EXEMPTION 
CONTENTIONS OF THE PARTIES 


There is no dispute that the securities 
offerred for sale in this case were sold to the public 
prior to 1933. The Government contends that they were 
not exempt from registration, however, because they were 
part of a " . . .new offering. . .by an issuer or under¬ 

writer subsequent to. . ." 1933. 

Title 15, United States Code, 

_ Section 77b: _ 

(4) The term ’issuer’ means every person 
who issues or proposes to issue any security; 

* * *» 

The defendant Segal contends that the Government 
has failed to prove the inapplicability of this exemption 
beyond a reasonable doubt, relying on the same factors 
as those relied on in connection with the "issuer-under¬ 
writer" exemption: the sources of the shares transferred 
to him and the recipients of the payments he made were not 
shown to be control persons. 


1 


1 
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Request No. 7 

SALE 0^ UNREGISTERED 
STOCK-WILFULNESS-STATUTE 

Title 15, United States Code, Section 77x, 

which is part of the Securities Act, provides: 

"Any person who willfully violates any of 
the provisions of this title. 
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shall be guilty of an offense. 
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Request No. 8 


SALE OF UNREGISTERED STOCK 
WILFULNESS REQUIRES PROOF OF 
KNOWLEDGE OF THE LAW 
AND OF ITS APPLICABILITY 
TO THE DEFENDANTS’ CONDUCT 


In order to find that the defendant Segal con¬ 
spired to violate Section 5 as charged in Court One, or 
that he transported or caused Pioneer stock to be trans¬ 
ported in interstate commerce in violation of Section 5 
as charged in Counts Two, Three and Five through Ten, you 
must find beyond a reasonable doubt that the defendant 
Segal knew at the time of the alleged offenses that there 
was a duty under the law to register the stock with the SEC. 

See United States v. Dardi , 330 F.2d 316, 

331 n.6 (2d Cir.) cert, denied, 379 U.S. 

845 (1964); 

United States v. Murdock, 290 U.S. 389, 

394-95 (1933). 
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Request No. 9 

SALE OF UNREGISTERED STOCK-WILFULNESS 
REQUIRES PROOF OF KNOWLEDGE 

OF PARTICIPATING IN AN UNDERWRITING 

_ WITH A CONTROL GROUP _ 

In order to find that the defendant Segal con¬ 
spired to violate Section 5 as charged in Count One, or 
that he transported or caused Pioneer stock to be transported 
in interstate commerce in violation of Section 5 as charged 
in Counts Two and Three, you must also find beyond a reason¬ 
able doubt that the defendant Segal knew at the time of the 
alleged offenses that he was: 

(a) purchasing from a control person or 
group with a view to distribution; or 

(b) selling or offering to sell for a control 
person or group in connection with a distribution; or 

(c) participating or having a participation 
in the direct or indirect underwriting of any such 
undertaking. 

The cjfendant Segal contends that the Government 
has failed to prove beyond a reasonable doubt that he 
had such knowledge. The defendant relies in this connection 
particularly upon the fact that Stuart Schiffman testified 
that Mr. Fraser, counsel for Pioneer, told the defendant 
Segal that the stock in Pioneer was free-trading because it 
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had been issued prior to 1933. From this fact Segal 
contends that you should draw the inference that he was 
led to believe that no control stock was being distributed 
because Fraser would have been in a position to know such 
facts. If you draw such inference, you must find that 
the defendant Segal did not conspire to violate Section 5 
as charged in Count One and did not commit the violations 
charged in Counts Two, Three and Five through Ten. 

United States v. Dardi , supra , 330 F.2d at 325. 






JA1617 




1/-Cv N/OiVM lC\ r ] 

\)£ it it o / IL i< i: dj 

l-^AK'irO I I^J 
1^, > ^tcici? 


Request No. 10 

FRAUDULENT SALE OF SECURITIES - 
MATERIAL ELEMENTS OF THE STATUTE 


The next statute is Section 17(a) of the 
Securities Act (Title 15, United States Code, Section 
77q(a)). This statute provides that it shall be unlawful 
for any person in the offer or sale of any securities by 
use of any instrument of interstate commerce or of the mails, to 

(1) employ any device, scheme, or artifice 
to defraud, or 

(2) obtain money or property by means of any 
untrue statement or omission to state any 
material fact,, necessary to make the state¬ 
ments made, in the light of the circum¬ 
stances under which they were made, not 
misleading, or 

(3) engage in any transaction, practice or 
course of business which operates or would 
operate as a fraud or deceit upon the pur¬ 
chaser. 

Count One charges that the defendant Segal and 
others conspired to violate Section 17 (a) . Counts Seventeen 
through Twenty-Five charge that the defendant Segal and others 
actually used instruments of interstate commerce and of the 
mails in furtherance of violation of Section 17(a). 
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Request No. 11 

FRAUDULENT SALE OF SECURITIES 
-CONTENTIONS OF THE PARTIES 
_ MISREPRESENTATIONS _ 

The Government contends that the defendant 
Segal misrepresented certain facts about Pioneer in con¬ 
versation with Robert Meyer, Donald Aymes, Ben Cohen and 
Stanley Schleger. 

The defendant Segal contends that the Government 

has failed to prove beyond a reasonable doubt that (a) the 

statements were untrue, or (b) that the defendant Segal 

knew them to be untrue at the time he uttered them. In 

this connection, the defendant Segal points to the evidence 

introduced that Pioneer acquired a valuable mining claim 

and that Clegg and Acton believed that the mine was valuable, 

and expressed such belief to Mr. Segal at various times. 

Mr. Segal also relies on the testimony of the witness 

Buttram concerning the potential production of the mine. 

The question of whether the Government has sustained its 

burden of proof on those points is a question of fact that 

you alone must decide, based on the evidence introduced in 

/ 

the case by both sides. 
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Request No. 12 

FRAUDULENT SALE OF SECURITIES 
- CONTENTIONS OF THE PARTIES - 
_ OMISSIONS ___ 

The Government contends that the defendant 
Segal omitted mention of certain facts in various conver¬ 
sations he had about Pioneer, such as that the mine was not 
yet in operation, that Pioneer had not yet produced any 
revenues, and that he had sold shares of Pioneer. 

The defendant Segal contends that in the context 
of the statements he did make, such omissions were not 
material or necessary to make the statements made, in the 
light of the circumstances under which they were made, not 
misleading. Thus the defendant Segal points to the fact 
that his conversations were with sophisticated businessmen 
who knew they were making a speculative investment; that h^s 
only representations were as to future profitability; and 
he contends that disclosure of his own prior sales of the 
security was not a necessary one s^nce he was also purchasing 
Pioneer stock and prior sales by him at the market prices, 
if disclosed, would only have indicated that there was 
a strong market for the shares. 

The questions of the materiality of such omissions, 


or of whether disclosure of the omitted facts would have 
been necessary to make his affirmative statements not mis¬ 
leading, are questions of fact that you alone must decide. 
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Request No.13 


FRAUDULENT SALE OF SECURITIES 
- CONTENTIONS OF THE PARTIES - 
MANIPULATION 


f 


The Government contends that certain market 
activities of the defendant Segal constituted a fraud on 
purchasers of Pioneer since they created or were intended 
to create an artificially inflated market price of the stock. 
In this connection, the Government points to testimony 
of Acton and Clegg that they promised Mr. Segal that they 
would not sell any Pioneer shares; and of Joseph Azzerone 
that Stuart Schiffman and Mr. Segal caused quotes to be 
entered in the pink sheets. 

The defendant Segal contends that no credible 
evidence has been introduced of any agreement of Clegg and 
Acton not to sell; thac. they in fact did initiate sales 
immediately after the trading opened; that there were 
many shares remaining in the hands of old shareholders who 
could sell on the open market at any time; and that the 
quotations placed by Karen & Co. were simply invitations to 
other broker-dealers to trade and were of no market impact 
in the absence of an independent demand or supply of Pioneer 
stock. Thus, the defendant Segal contends that the proof 
shows that he was merely trading Pioneer stock and he hud no 
intent or purpose to defraud or to conspire to defraud. 
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REQUEST :'0. 14 


SUPPLY ALL DIPiALL 


J !or is there anything unlawful in utilizing the 
laws of supply and demand, which you are all familiar with. 
Knowing that there is a short supply of any particular 
commodity -- including stock -- and purchasing that commodity 
with knowledge and expectation that if the demand increases 
and the supply does, not the prices is likely to increase, is 
simply not a crime. 
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Hj.QUEST :;q. 15 


RECo:c-:r:::uATT 0:. s 


°r i= tharc an ythincj unlawf** in reco.™ending 
to other people that they buy a particular stool, or in 

telling other people that one thinks the price of a 
stock will go up. 
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REQUEST DO. 16 


PURCHASE a; JO SALE OF SEC UP. IT IF '3 


You have hoard testimony and exhibits have been 
read to you concerning purchases and sales of the stock 
of Pioneer Development Corp. Obviously there is nothing 
unlawful in the mere purchase and sale of stock. 


••or is there anything unlawful in the purchase 
of stocks by someone who expects the price of the stocks 
he buys to go up so that he will be able to sell at a 
profit. This is perfectly lawful activity and no inference; 
adverse to these defendants should bo drawn merely from 
the fact that they may have purchased and sold stocks. 
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REQUEST MO.17 

GOOD r.MTH 

In connection v/ith the discussion of reliance 
on counsel and the requisite criminal intent, it is 
important to instruct you as to a related defense con¬ 
tention - the defense of "good faith". The good faith" 
j^efciTQd to concerns defendant v_ egal s good j.aitn ta l. 
the entire plan or scheme which has been dev ised is 
economically soundy^ It (good faith) docs not refer to 
the defendant's good faith as to tne existence o.. any 
particular fact or situation; instead, as I have said, 
it is good faith that the entire plan will be successful 
as a business. 

This defense argued by defendant Segal could 
apply to all the counts in the indictment, including the 
stock fraud and mail fraud counts. 

Sparrow v. U.S., 402 F.2d 826, 028 
(10th Cir. 1968) 
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Request No. 18 

SINGLE OR MULTIPLE CONSPIRACIES 


lco->rv tuotjtncxQ 
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In order to sustain a verdict of guilty as 
to Count One, the Government must introduce evidence that 
there was a single conspiracy as charged in that count. 

In essence. Count One charges all defendants with a con¬ 
spiracy to sell unregistered Pioneer stock at artificially 
inflated prices. 

The defendant Segal contends that, if you believe 
the Government witnesses and accept the Government's theory 
of the facts, two conspiracies have in fact been proved. The 
first is a conspiracy among Segal, Clegg and Acton for Segal 
to trade Pioneer shares and for Clegg and Acton not to sell 
any. The second conspiracy is one among McKibben, Acton 
and Clegg to sell Pioneer shares in violation of the alleged 

promises to Segal. "X 

If you find that there were in fact multiple ( 

conspiracies as above outlined, rather than the single 
conspiracy charged, then you must acquit the defendant Segal 
and all other defendants on Count One. 

Kotteakos v. United States , 328 U.S. 750 (1946); 
and see . United States v. Calabro, 467 F.2d 
973 (2d Cir. 1972), cert, denied 410 U.S. 926 
(1973), and cases cited therein at p. 983. 
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REQUEST MO. 19 


CONSPIRACY 


SEP A?ATI! C0"SIEEP\7I0M 


If you are satisfied beyond a reasonable 
doubt that the conspiracy as described in the indict¬ 
ment existed, you must then consider the evidence 
relating to each defendant named in the conspiracy 
count separately and decide whether that evidence 
proves beyond a reasonable doubt that he was a member 
of the conspiracy. 






JA1627 


fccoO.r two'I frr-).o\,'2 
%y Q£t)VT CP 

REQUEST :J0. 20 

GUILT DY ASSOCIATION 

It must be remembered, ladies and gentlemen, 
that mere association with alleged conspirators, standing 
b^ itself, is an insufficient basis for finding that a 
defendant participated in a conspiracy. 

You nay not find a defendant guiltv merely be¬ 
cause he associated v/ith others who happened to be com¬ 
mitting the crime charged. 

iAs I previously told you, the doctrine of 
guilt by association has no sanction at all in the law 
of this Court. 

Mere proof of the commission of a crime charged 
against a co-conspirator, or mere knowledge by a defen¬ 
dant that a co-conspirator committed a criminal act in 
furtherance of the conspiracy is insufficient. 
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As I have previously instructed you, there 
is a significant difference between the conspiracy 
charge and the substantive charges. And that difference 
is that in order to convict on the substantive counts, 
you must find, beyond a reasonable doubt, sore than an 
agreement to violate the law. Unless you find that a 
defendant actually committed the* crime of selling un¬ 
registered stock as I have explained it to you, you must 
acquit on counts 2 through 1C. Unless you find that a 
defendant committed the crime stock fraud, you must 
acquit on counts 17 through 29. Unless you find that 
a defendant actually committed the crime of mail fraud, 
you must acquit on counts 30 through ^6. 
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The Government has introduced evidence of 
a civil injunction entered in a State Court in 1959 barring 
the defendant Segal from engaging in the business of buying 
and selling securities. This injunction was not a convic¬ 
tion of any crime whatsoever and is purely civil in nature. 
Mr. Segal is not charged in this case with having violated 
the injunction. The injunction was offered solely to 
establish that Mr. Segal may have used nominees because of 
the injunction. You are not to consider the injunction 
as evidence on any other issue in the case. 
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Request No.22 
THE CIVIL INJUNCTION 
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ANDERSON, RUSSELL, KILL S 

Attorneys for Defendant 

Alan Segal 
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OF COUNSEL: 
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STA TE OF NEW YORK. COUNTY OF New York 

I, James Steele. being duly sworn, 

depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
250 West 146th, Street, New York, New York 

That on the 3d day of July 19 75 at 1 St. Andrews Place, N. Y. N. Y. 

deponent served the annexed Joint Appendix upon 

Paul J. Curran 

the Attorney ‘ n '^‘ s action by delivering a true copy thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the Attorney(s) - herein. 

Sworn to before me, this 3d 

day of July 19 75 
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250 West 146th, Street, New York, New York 
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the Attorney in this action by delivering a true copy thereof to said individual 

personally. Deponent knew the person so served to he the person mentioned and described in said 
papers as the Attorney(s) - herein. 
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depose and say that deponent is not a party to the action, is over IX years of age and resides at 
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That on the 2d day of July 75 deponent served the annexed 
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Post Office Official Depository under the exclusive care and custody of the United States Post Office 
Department, within the State of New York. 
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